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Good morning, I am Robert Maccarone, the State Director of the Division of Probation and
Correctional Alternatives (DPCA)—the state agency charged with providing funding, program
oversight and regulation of the State’s 58 county and the City of New York Probation
Departments, DPCA also provides funding and sets statewide standards for alternatives to
incarceration/community correction programs. Our agency also manages the interstate transfer
of 5,000 offenders between New York and other states pursuant to the Interstate Compact for
Aduit Offender Supervision (ICAOS),

The goal of probation and community corrections is to reduce recidivism (offender re-arrest) by
.assisting offenders to change their behavior and lead productive and law-abtdmg lives.
Probation and Community Correction Agencies do this through supervision, treatment and
services designed to assist offenders obtain and retam employment.

As we examine our criminal justice system, I think it is important that we do so in the context of
how New York fares with other states. New York State is now the 5 safest state in the nation




and the safest of all large states. New York State has successfully reduced the number of Part
One Crimes including Murder, Rape, Robbery, Burglary, Larceny and Motor Vehicle Theft to
their lowest levels in more than 30 years. And it has done so while continuing to reduce its
reliance on incarceration—the state prison population has been reduced from 70,000 to fewer
than 63,000 inmates today. In comparison, California (38 million residents) has 170,000 in its
state prison system and Texas (24 million residents) has 150,000 in prison. California residents
are now considering an $8 Rillion Plan to build 50,000 new prison cells. By committing these
tesources to prison construction and operation, states diminish their fiscal capacity to invest in
education and health care.

This morning, I will pot be addressing sentencing reform as it concerns our state’s drug laws per
se. Rather, I will be addressing probation, drug treatment models and the need for other statutory
change. As you know, New York State has a Commission on Sentencing Reform that is studying
this very issue and it is being very capably led by Assistant Deputy Secretary for Criminal
Justice and Commissioner of the NYS Division of Criminal Justice Services, Denise O’Donnell,
The Commission has conducted extensive hearings and deliberations on this subject and has
undertaken a daunting task performed by full-time Commissions in other states. During 2007, 1
“served as one of four subcommittee chairpersons. My charge was the study of probation,
alternatives to incarceration, parole and victim and community services. In August of 2007, my
Committee produced its final report containing 30 recommendations for improving these systems
in New York State. And in November of 2007, 1 testified before the Commission and read into-
the public record, the-Subcommittee Report, a copy of which can be obtained by visiting our
agency website (www.dpca.state.ny.us).

New York State’s 57 County and the City of New York Probation Departments supervise
125,000 adult offenders—a population that is twice the size of the State’s prison population and
larger than the State’s prison and parole populations combined. Half of the adult probationers
are convicted of felony offenses; 11% are Violent Felony Offenders; 26,000 are DWI Offenders
and an equal number of offenders are convicted of drug offenses. Probation departments also
supervise 6,000 sex offenders, 4,000 of whom are Sex Offender Registry Act (SORA) cases. In
the Family Court, Probation departments supervise 17,000 juvenile delinquents and persons in
need of supervision (PINS) during the course of a year. Drug and alcohol use and mental illness
are prevalent in the juvenile population as well as the adult.

Probation supervision, when combined with quality treatment can assist offenders address their
dependency and go on to lead law-abiding lives. Years ago, drug and alcohol treatment
providers in New York State and throughout the Country, doubted whether individuals referred
to freatment through the courts and criminal justice system could effectively address their
dependency and succeed in treatment. Treatment professionals widely believed that criminal
justice referral, often deemed as coercive, affected the drug dependent individual’s commitment
to freatment goals. Years and many research projects later, we now know that criminal justice
referral and the structure offered through supervision can assist the drug dependent individual
succeed in treatment. We also know that employment is a very important component of a
person’s capacity to recover and succeed in the community, This is why DPCA is working with




the National Institute of Corrections to implement in probation and alternatives td_ incarceration
programs, the federally certified Offender Workforce Development Specialist (OWDS) Program,

Drug treatment works and numerous studies have now documented and measured the return on
investment in quality treatment. Structured supervision based on case plans that are developed
with the aid of fully validated risk and need assessments, quality treatment and cognitive
behavioral interventions that address criminal attitudes and thinking, criminal associates and
peers, drug dependency and family dysfunction all help the drug dependent offender recover.
Sustained involvement in supportive treatment and community-based recovery programs, along
with sustained employment that can bring financial independence are all important to offender
rchabilitation.

New York State has an impressive record of success in addressing the needs of drug dependent
offenders. One such example is the Drug Treatment Alternative Program (DTAP), commenced
in Kings County by District Attorney Charles Hynes and replicated throughout the New York
City area. The DTAP or District Attorney driven model has achieved great success in New York
State over the years. It is largely responsible for diverting large numbers of second felony
offenders from state prison AND has resulted in thousands of offenders achieving sobriety and
being able to reconstruct their lives, Ibelieve the DTAP should be a statewide model program so
a drug dependent second felony offender living anywhere in New York State, has the same

- opportunity for diversion and treatment as the offender living in Kings County. Admittedly,
NYS is facing one its greatest financial challenges in years and program expansion is costly.
But, while statutory change is being discussed--its outcome largely uncertain, we have a program
model that can offer an equitable and effective solution.

Another such example is the Office of Court Administration’s success with the Drug Court
Model, now operating in nearly 200 localities throughout the State. The authority of the Court
combined with access to quality treatment can provide a powerful incentive to offenders to
change their behavior, participate in treatment and recover. The key to the success of the Drug
Court model is the Judge’s capacity to respond swiftly and certainly to offender violations.
Research has demonstrated that responding to offender violations swiftly, even with the use
minor admonitions and graduated sanctions can be very effective in changing offender behavior
and producing positive outcomes,

In Probation, we are working to improve offender outcomes as well. Included among several
departmental legislative proposals this year to improve probation practice, is DPCA
Departmental #226, a copy of which I have appended to this written testimony. If passed into
law, it will ensure the Court’s swift and certain response to probation violations. DPCA
proposes statewide standards for judicial review of probation warrants (within 3 business days
from receipt of the declaration of definquency) and the arraignment of the offender for the
probation violation hearing (within 10 business days). We believe these proposals will assist
probation to replicate the most effective aspects of the Drug Court Model, produce better
outcomes for offenders and reduce recidivism. Thank you for this opportunity.

Attachment; DPCA #226
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Memoarandum

AN ACT to amend the executive law and the criminal

procedure law, in relalion to issuance and entry of

probation warrants, declarations of delinquency, court

appearances with respect to violation of probation hearings,
" and authority 1o arrest and detain interstate offenders

Purpose;

This bill would enhance the State’s ability to respond swiftly when probationers
violate the conditions of their probation sentences.

Summary of Provisions:

Sections 1 and 2 of this bill amend Executive Law § 221 to include within the
electronic database of criminal justice information that is maintained by the New York
State Police, information conceming the issuance of probation warrants.

, Section 3 of the bill adds a new Executive Law § 259-n, entitled “Interstate arrest
and detainer,” to authorize the arrest and detention of offenders who are under
supervision pursuant to the Interstate Compact For Adult Offender Supervision (ICAQS)
and who violate the terms and conditions of their supervision.

Section 4 of the bill amends Criminal Procedure Law (CPL) § 410.30 to establish
that when a count receives, from a probation officer, a request for a declaration of
delinquency for a probationer, it shall make a determination on the request within 72
hours of receipt of the request.

Section 5 of the bill amends CPL § 410.40 to require that when no warrant hias
been issued, but a probation officer has submiitted a violation of probation petition and
report, the court shall promptly order a notice to appear and direct that the defendant
appear in court within ten business days of the court’s issuance of the order. Additional
language requires that when a probation officer has requested that a warrant be issued,
the court shall act on that request within 72 hours from its receipt of the request.

Section 6 of the bill amends CPL § 410.60 to require that when a violation of
probation petition and report has been filed with the court, and the person has not been
taken inte custody nor has a warrant been issued, an initial court appearance shall occur
within 10 business days of the court’s issuance of a notice to appeat.




Section 7 of the bill similarly amends CPL § 410.70(2) to require that a defendant
must appear before the court for a violation of probation hearing within 10 business days
of the courl’s issuance of the notice to appear.

Section 8 of the bill establishes an effective date of November 1 next succeeding
the date on which this bill shall become law.

Existing Law:

Executive Law § 221 is currently entitled, “System to carry information on
felonies.” Specific provisions relate to the entry of complaints and certain warrants
relative to felonies as well as missing children information and prompt entry of all such
documents and information.

CPL § 410.30 govemns declarations of delinquency with respect to probation or
conditional discharge cases. CPL § 410.40 sets forth parameters and the necessary
content of notices to appear and procedures govemning warrants in probation and
conditional discharge cases. CPL § 410.60 contains the parameters governing court
appearances with respect to such cases, and CPL § 410.70 governs hearings on violations
of probation or conditional discharge.

Lepislative History:

This 1s a new proposal.

Statement in Suppont:

For probation supervision to be an effective sanction, probationers must

understand that violations of the conditions of their release will prompt a swift and

_certain response. This bill would facilitate such a response in several ways. First, it
requires that violation of probation warrants are timely entered into the law enforcement
notification system. This is important as probationers with pending violation warrants
have demonstrated contempt of court in not adhering to their conditions and pose a
greater public safety risk. Timely entry of warrant information also will ensure that law
enforcement agencies are made aware of the warrants and can promptly take probationers
into custody. . »

“Second, it establishes timeframes for the courts in the handling of declarations of
delinquency and warrant requests. This will guarantee prompt judicial attention to
alleged violative behavior,

* Third, it sets timeframes for probationers’ appearances before the court, in order
to ensure that probation violation proceedings are conducted and the violations
adjudicated in a timely manner. These measures are consistent with sound probation
practice, recognize that priority should be paid by the judiciary to alleged violations of




their court orders and imposed conditions, promote offender accountability, and should
prove an effective deterrent to future misconduct by probationers.

Lastly, adding a new section to the Executive Law authorizing the arrest and
detention of an ICAOS offender under supervision in New York State who is in violation
of his or her conditions of supervision will greatly assist probation departments in New
York State to comply with specific ICAOS governing rules with respect to ICAOS
violations (seg ICAOS Rule 4.109-1 and Rule 5.108).

Budget h,nplfcations:

This bill should have no State or local fiscal impact.

. Effective Date:

This bill would take effect on the first day of November after enactment.
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The People of -the State of Rew
York, represented in Senate and
Asserbly, 40 enact ag follows:
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Section 1. The section heading of sgection 221 of the executive law, as
anended by chapter 338 of the laws of 1996, is amended to read as
follows:

System [to carry] of criminal justice information [of felonies].

§ 2. Subdivision 2 of section 221 of the exedugive law, as added by
chapter 338 of the laws of 1996, is amended to read as follows:

2. Any warrant of arrest, bench warrant or superio:'court warrant of
arrest, as such terms are defined in section 1.20 of the criminal pProce—
dure law, relating to any offense defined as a felony in subdivigion

Eive of section 10.00 of the penal lay; or a probation warrant igsued
pursuant to section 4108.40 of the  criminal procedure law, nust be

entered into the [New York statewide policé information network) syeten
no 1atei than forty-eight hours £rog the time it is received by the
police officer or peace offiger to whom it is addressed if the subject
of the warrant has not been apprehended prior to that time.

$ 3. The executive law is amended by adding a new section 259-n to

read ag follows:

§ 253-n, Interstate arrest and detainer. An adult offender who has
been accepted for supervision or continued under supervision in accord-
ance with seotion two hundred fifty~nine-mn of thim article who is in
violation of the terms and conditions of _such supervision nay be
arrested, taken into custody by the supervising authority and detained

in the local goxrgctipggl facility ggndigﬁ retaking by the sending

state.

"§ 4. Section 410.30 of the oriminal procedure law is amended to read.
as follows:

§ 410.30 Declaration of delinguency.
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I£ at any time during the periocd of a senténée of probation or of
conditional discharge the court hac reasonable cause to belfeve that the
defendant has violated a condition of the sentence, it may declare the
defendant dJdelinquent and file a written declaration of delinquency.

¥hen the court receives a requeat for m declaration of delinguency by a

probation officer, it shall make a decision on such request within

‘seventy—tvo hours of its receipt of the regquest. Upon [such] filing a

written declaration of deli ency, the court must proaptly take reason-
able and appropriate action to cause the defendant to appear before it

for the purpose of enabling the court to make a final determination with

regpect to the alleged delinquency in gcégrdaﬁcé with section 410.70.

§ 5. Bection 410.40 of the criminal procedure law, subdivision 2 as
anended by chapter lls'of ﬁhe lawe of 1996, is amended to read .as
followa:

§ 410.40 Notice to appear, warrant,

1. FNotice to appear. The court may at any time order that a person who

'is under a sentence of probation or of conditional discharge appear

before it. Such order may be in the form of a writtem notice, specifying
the time and place of appearance, mailed to or served personally 'upon

In th

the defendant as the court may direct.

issued pursuant to subdivision two, where a probation officer has

subnitted a violation of probation petition and report, the court shall
prosptly order a notice to appear and direct that the defendant appear

gence of a varrant

within ten businens days of the court's order, When the order is in the

form of such a notice, failure to appear as ordered without reasonable
cause therefor constitutes a violation of the conditions of the sentence
irrespective of whether such requirement is specified as a condition

thereof,
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2. vWiarrant. Where a probation officer has reguested that a probation

warrant bs issued, the court shsll, within seventy-two hours of its

receipt of the request, issue or deny the warrant, If at any time during

the period of a sentence of probation or of conditional discharge the
court has reasonable grounds to helieve that the defendant has violated
a condition of the sentence, the court may issue a warrant to a police
officer or to an appropriate peace ofticer diracting‘hiu or her to take
the defendant into custedy and bring the defendant before th; court
without unnecessary delay; providqd. however, if the court in which the
warrant is returnable is a superior court, and such court is not avail-
able, and the warrant is addressed to a police officer of appropriate
probation officer certified as ; peace officer, such executing offjicer
may bring the defendant to the local correcticnal facility of the county
in which such court sits, to be detained there until not later than the
cosxencesent of the next session of such court occurring on the next
bﬁsiness day; or if the court in whicﬁ the warrant is refu:nable ig a
local eriainal court, and such court is not available, and the warrant
is ;dd:esaed to a police officer or appropriate prohatién officer certi-
fied as a peace office:, such executing officer sust without unnecessary
del;y bring the defcndan£ before an alternate local criminal court, as
provided in subdivision five of section 120.50. A court which issues
such a warrant may attach thereto a summary of the basis for the

varrant. In any case where a defendant arrested upon the warrant is

. brought bhefore a local criminal court other than the court in which the

warrant is returnable, such local criminal court shall consider such
sumeary before issuing a securing order with respect to the defendant.
§ 6, Section 410.60 of the criminal procedure law ig amended to read

ag Eollows:
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§ 410.60 BAppearance before court.
A perzon who has been taken into custody pursuant to section 410.40 or
section 410,50 for violation of a condition of a sentence of probation

or a sentence of conditional discharge must forthwith be brought before

the court that imposed the sentence. Where a violation of probation

_petition and report has been filed and the person  bas not been taken

into custody nor has a warrant been igsued, an initial court appearance
ghall occur witbin ten bueiness days of the ccurtfi_issuance of a notice

go appear. If the court has reasgonable cause to believe that such person

has violated a condition of the sentence, it =may commit hir to the
custody of the sheriff or fix bail or release such pergon on his own
recognizance for future appearance at a hearing to be held in accordance
with section 410.70, If the oourt does not have reasonable cause to
believe that such person has violated a condition of the sentence, it.
must direct that he be released.

§ 7. S5ubdivision 2 -of gection 410.70 of the criminal pzocedu:e law isw
amended to read as follows: .

2. Statement; prelinipa;y exaninution. The court must f£ile or cause to
be filed 'with the clerk of the court a statement setting forth the
condition or conditions of the sentence violated and a :easoﬁabla
degcription of the time, place and manner in_ ihich the violation
occurred. The defendant must appear before the court within ten business

days of the court's issuance of the notice to appear and the eourt nust
advise him of the contents of the statement and furnish him with a copy

therecf. At the time of such appearance the court must ask the defendant
vhether he wishes to make any statement with respect to the wviolation.
If the defendant makes a statement, the court may accept it and base its

decipion thereon. If the court does not acceﬁt it, or if the defendant
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does not n#ke a gtatement, the court must proceed with the hearing.
Providéd, bowever, that upon request, the court must grant a reasonable
adjournnent'to the defendant to enable him to prepare for the hearing.

§ 8. This act shall take éfféct on the firet of Rovember next succeed-

ing the date on which it shall have become a law.




