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Summary

Prevention Point Pittsburgh is a non-profit organization that is working to prevent the
spread of HIV and other blood borne diseases through needle exchange and drug treatment
programs. Prevention Point asked that the Public Interest Advocacy Clinical examine the
legdity of alocdly authorized Syringe Exchange Program in Fittsburgh. In reaching our
conclusions, we consulted the extensve scientific literature on syringe exchange and HIV, as
well as the applicable statutes and case law from Pennsylvania and across the nation. We
conclude that a bona fide syringe exchange program, operated under acity’shealth
powersor by aboard of health in a good faith effort to prevent HIV transmission, does
not violate Pennsylvania law or exceed the limitsof local legal authority. Other key
findingsindude:

Syringe Exchange:

Prevents new cases of HIV among intravenous drug users, their sex partners, and
children.

Does not promote new drug use or increased use among existing intravenous drug
users.

Would save Pennsylvania and Pittsburgh taxpayers and employers millions of dollarsin
taxes because it would relieve the burden of caring for uninsured patients with HIV.

Our legd andysdsfindsthat:

The Pennsylvania Condtitution, the Allegheny County Home Rule Charter and extensive
case law grant Allegheny County, through its Health Department, the power to
authorize a syringe exchange program in order to protect the hedlth of county citizens.

$ The City of Pittsburgh may have the authority to authorize or operate asyringe
exchange program under the generd police powers conferred by the Pennsylvania
Condtitution and the City’s Home Rule Charter. However, a conservative lega andysis
suggests that the City’ s power to enact hedth measures has been superseded by the
establishment of the county health department.

. Pennsylvania s drug parapherndialaw was not intended to prohibit legitimate public
health measures such as syringe exchange. It was intended to combat the growing
problem of retail drug pargpherndia sales conducted by “head shops.”

. Syringe exchange providers lack the crimina intent required to violate the drug
pargpherndialaw.



|.  Syringe Exchangeisa L egitimate, Medically Effective
Public Health Measure That Has Been Shown Not to
I ncrease Drug Abuse

Needle exchange is alegitimate, medicdly effective, public health measure. Because of
medica evidence demondrating its effectiveness, needle exchange has received substantia and
growing support from leading medica authorities*, professiona organizations? the President’s
HIV Advisory Council and the PennsylvaniaMedica Society. The Secretary of Health and
Human Services, pursuant to Public Law 105-78, certified to Congress that syringe exchange
programs (“ SEPS’) prevent HIV and do not promote drug use.® This section reviews the
scientific evidence on the effectiveness of SEPs, their lack of harm, and their probable impact

on therate of HIV in Rittsburgh.

A. Studies Provethe Effectiveness of Syringe Exchange

HIV among injecting drug users (IDUs) has now been documented in over 60 countries
in the would, and there are an additiona 40 countries where injecting drug use has been
reported, including widespread epidemicsin southeast and southern Asaand Latin America®

More new Human Immunodeficiency Syndrome (HIV) infections have been predicted to occur

! These include the Centers for Disease Control and the National Commission on AIDS. See North
American Syringe Exchange Network (http://www.nasen.org).

2 These include the American Medical Association, the American Public Health Association, the American
Bar Association and the U.S. Conference of Mayors. Christopher S. Wren, White House Drug and AIDS
Advisors Differ on Needle Exchange, N.Y. Times Mar. 23, 1998 at A10.

8 Sheryl Gay Stolberg, Ban on Federal Funds for Needle Exchange to Continue, N.Y. Times Apr. 21,1998 at
Al

4D. Paoneet al., Syringe Exchange: HIV Prevention, Key Findings,and Future Directions, 30 Int. J.
Addict. 1647 (1995).



among injection drug users (IDUs) than any other risk group in the United States® The sharing
of syringes by IDUs s the leading source of HIV infection among women and children,® and
aso aleading cause of transmission of the hepatitis viruses.” The reuse of syringesis aknown
risk factor for acute bacterial andocarditis, subcutaneous abscesses and cdllulitis, which can
have serious and even fatal health consequences, and the treatment of which costs tens of
millions of preventable hedth expenditures every year. Given the enormity of the HIV epidemic
among IDUs and the critical need to reduce the spread of HIV transmission to and from IDUs,
prevention efforts are essential to the public’'s hedth.® Additiondly, thereis now evidence of a
massive epidemic of Hepdtitis B & C among drug users® Because of these potentially fatal
diseases, thereis an added need for effective public health measures targeted at drug users.

In 1997, the leading U.S. public health agencies issued recommendations for reducing
the risk of disease transmission through drug useX® In the document, the Centers for Disease
Control and Prevention (CDC), the Nationd Ingtitute on Drug Abuse, and the Hedlth

Resources and Services Adminigtration suggest that hedlth care workers counsel IDUs who

5 S.D. Holmesburg, The Estimated Prevalence and Incidence of HIV in 96 Large US Metropolitan Areas
86 Am. J. Public Health 642, 654 (1996).

5P.M. Wortley & P.L. Fleming, AIDSin Women in the United States: Recent Trends 278 JAMA 911, 916
(1997); Normand J, Vlahov D & MosesL, Preventing HIV Transmission: The Role of Sterile Needles and
Bleach (1995).

"M.J. Alter, LA Moyer, The Importance of Preventing Hepatitis C Virus Infection Among Injection Drug
Usersin the United States, 18 J. Acquir. Immune Defic. Syndr. S11, S19 (Supp. 1, 1998).

81d.

9 J.G. Donahue et a., Antibody to Hepatitis C Virus Among Cardiac Surgery Patients, Homosexual Men,
and Intravenous Drug Usersin Baltimore, Maryland, 134 Am. J. Epidemiology 1206 (1991); O.S. Levine et
al., Seroepidemiology of Hepatitis B Virusin a Population of Injecting Drug Users. Association with
Drug Injection Patterns, 142 Am. J. Epidemiology 331 (1995).

10 y.S. Public Health Service. HIV Prevention Bulletin: Medical Advice for Persons Who Inject Illicit Drugs.
Atlanta, GA and Rockville, MD: U.S. Public Health Service, May 8, 1997.
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continue to inject to use a new Serile syringe each time they prepare and inject drugs. This
gpproach has been endorsed by various medica and public hedth organizations, including the
U.S. Preventive Services Task Force, the National Academy of Sciences, the American
Medica Association, and the Association of State and Territorial Hedth Officids. This
recommendation is certainly consistent with the strong evidence that the organized provision of
safe injection equipment reduces HIV transmission, and can facilitate entry into substance abuse
treatment.**

Throughout much of Western Europe and in Australia, users of heroin and other
injection drugs have had legal access to clean needles since the mid-1980's.*2 Providing legd
access to erile injection equipment, whether through over the counter sdes, syringe exchange
programs or both, has become a standard public hedth strategy for preventing further spread of
HIV among IDUs in nearly al other developed countries® Syringe exchange programs have
aso become common throughout the United States, including the cities of Philadelphiaand
New York.** The god of SEPsisto reduce the transmission of HIV and other blood-borne

infections associated with drug injection by providing sterile syringes and other “works” in

1D.C. DesJarlaiset al., HIV Incidence Among I njecting Drug Usersin New York City Syringe-Exchange
Programs, 348 Lancet 987, 91 (1996); S.F. Hurley et a., Effectiveness of Needle Exchange Programs for
Prevention of HIV Infection, 349 Lancet 1797, 1800 (1997); D. Vlahov et d., Reductionsin High-risk Drug
Use Behaviors Among Participantsin the Baltimore Needle Exchange Program 16 J. Acquired Immune
Defic. Syndr. 400, 406 (1997); R. Brooner et al., Drug Abuse Treatment Success Among Needle Exchange
Participants, 113 Pub. Health Rep. 129, 139 (Supp. 1, 1998).

2 David L. Kirp & Ronald Bayer, The Politics, Dimensions of HIV Prevention: Needle Exchange 77 (Jeff
Stryker & Mark D. Smith eds., 1993).

18D.C. Des Jarlais, Samuel R. Friedman, Research, Dimensions of HIV Prevention: Needle Exchange 63, 64 (
Jeff Stryker & Mark D. Smith eds., 1993).

14 North American Syringe Exchange Network. Asof November 21, 1997 there are 122 SEPs operating in the
United States that offer clean syringesto IDUs.



exchange for used and potentidly contaminated needles.’® There is considerable scientific
research which shows that access to clean syringes can reduce blood-borne infectionsin IDUS,
their sexual and syringe sharing partners and their children.’® Researchers studying SEPs have
focusad on reported changes in behavior associated with HIV transmission among SEP clients.
The data show that participantsin SEPs are less likely to share injection equipment and more
likely to use anew, serile, syringe for each injection as recommended by public hedlth
officids!’ In an officid report to Congress, Health and Human Services Secretary Donna
Shelala concluded that SEPs are “ an effective component of a comprehensve sirategy to

prevent HIV and other blood —borne infectious diseases”'® The Nationa Ingtitutes of Hedlth

®Update: Syringe Exchange Programs—United States, 46 Morbidity Mortality Wkly. Rep. 565, 568 (1997).
16 See | School of Public Health, University of California, Berkeley; Institute of Health Policy Studies,
University of California, San Francisco, The Public Health Impact of Needle Exchange Programsin the
United States and Abroad (1993); Steven Koester, Copping, Running, and Paraphernalia Laws:
Contextual and Needle Risk Behavior Among Injection Drug Usersin Denver, 53 Human Organization
287(1994); J.P. Grund et a, Drug Use Contexts and HIV Consequences: the Effect of Drug Policy on
Patterns of Everyday Drug use in Rotterdam and the Bronx, 887 Br. J. Addiction 381(1992); see also
Lawrence O. Gostin, Zita Lazzarini, Prevention of HIV/AIDS Among Injection Drug Users: The Theory and
Science of Public Health and Criminal Justice Approachesto Disease Prevention, 46 Emory L.J. 587
(1997).

17U.S. General Accounting Office, Needle Exchange Programs. Research Suggests Promise asan AIDS
Prevention Strategy (1993); Holly C. Hagan et a., An Interview Study of Participantsin the Tacoma
Washington Syringe Exchange. 88 Addiction 1691 (1993); D. Paone et al., New York City Syringe
Exchange Exchange: An Overview, in National Research Council & Inst. Of Med., Proceedings, Workshop
on Needle Exchange and Bleach Distribution Programs 47 (1994) (hereinafter NRC/IOM, Proceedings); K.
Oliver et d., Behavioral and Community Impact of the Portland Exchange Program, in NRC/IOM,
Proceedings at 35; J.K. Watters et al., Syringe and Needle Exchange as HIV/AIDS Prevention for Injection
Drug Users, 271 JAMA 115 (1994); D.C. Des Jarlais & S.R. Friedman, AIDS and the Use of Injected Drugs,
270 Sci. Am. 82 (1994); Merril Singer et d., Letter, Sale, and Exchange of Syringes, 10 J. Acquired Immune
Deficiency Syndrome & Hum. Retrovirology 104 (1995); Preventing HIV Transmission: The Role of Sterile
Needles and Bleach (J. Normand et a. eds., 1995); D. Vlahov et a., Reduction in High Risk Drug Use
Behaviors Among Participants in the Baltimore Needle Exchange Program, 16 J. Acquired Immune
Deficiency Syndromes & Hum. Retrovirology 400 (1997). See generally Ernest Drucker et al., Measuring
Harm Reduction: the Effects of Needle and Syringe Exchange Programs and Methadone Maintenance on
the Ecology of HIV, 12 AIDS S217 (Supp. A, 1998) (reviewing research studies).

18 Donna Shelala, Report to the Committee on Appropriations for the Departments of Labor, Health and
Human Services, Education, and Related Agencies, Needle Exchange Programsin America: A Review of
Published Studies and Ongoing Research (1997).



convened a pand of medicd experts who agrees that, “there is no longer doubt that these
programs work."*® Every mgjor medica and scientific organization that has studied the issue
agrees that increased access to sterile syringes reduces the spread of infectious diseases. °

There have been numerous scientific investigations that show fewer cases of HIV
infection among SEP participants* A major study compared changes over timein HIV ratesin
IDUs worldwide, for cities with and without SEPs. On average, seroprevaence increased by
5.9% per year in the 52 cities without SEPs, and decreased by 5.8% per year in the 29 cities
with SEPs. The average annua change in seroprevalence was 11% lower in cities with SEPs?
Another study estimated that between 4394 and 9666 new cases of HIV could have been
prevented between 1987 and 1995 had syringe exchange programs been implemented in the
United States during the early stages oft AIDS epidemic.? Any reduction of HIV among IDUs
ismagnified by its secondary impact: prevention of infections IDUs would have passed on to
sex partners or future children.

Researchers have dso examined changes in the incidence of other diseases that, like

¥ National Institutes of Health, Consensus Devel opment Statement, | nterventions to Prevent HIV Risk
Behaviors(February 11-13, 1997)(available at http://odp.od.nih.gov/consensus/statements/cdc/104/>)

2 Organi zations supporting access to sterile syringesinclude: the American Medical Association,
American Public Health Association, Centers for Disease Control and Prevention, Pennsylvania Medical
Society, National Academy of Sciences, National Institutes of Health Consensus Panel, Office of
Technology Assessment of the U.S. Congress, President Bush’s and Presidents Clinton’s AIDS Advisory
Commissions.

2LE.H. Kaplan & R. Heimer, HIV Incidence Among New Haven Needle Exchange Participants: Updated
Estimates from Syringe Tracking and Testing Data, 10 J. Acquired Immune Deficiency Syndrome & Human
Retrovirology 175 (1995); D.C. Des Jarlais et al., HIV Incidence Among Injecting Drug Usersin New York
City Syringe Exchange Programs, 348 Lancet 987 (1996); S.F. Hurley et a., Effectiveness of Needle
Exchange Programs for Prevention of HIV Infection, 349 Lancet 1797 (1997).

2 Hurley, Supra note 11.

2 Peter Lurieet al., An Opportunity Lost: HIV Infections Associated with Lack of National Syringe
Exchange Programin the USA, 349 Lancet 591 (1997).
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HIV, are spread through syringe sharing.?* In Pierce County, Washington, a case control study
found that cases of both Hepatitis B and C occurred significantly less frequently among SEP
participants than among control subjects® New Hepatitis B and C cases attributable to
injection drug use “clearly declined” within two years after an SEP was established.?®

SEPs are not a panacea for the AIDS epidemic. Research has shown that if the
avalability of cean syringes falls to meet the needs of the IDU populaion in a given community,
redistribution of used equipment is likely to occur and subsequently affect HIV incidence?’
Many policies, including those governing access to drug trestment, the sale of needles by
pharmacies, and the arrest of 1DUs for possessing needles, influence the spread of HIV. 28
There is no doubt, however, that SEPs are an important and effective tool in harm reduction
drategies to minimize new HIV infection among IDUs and their sex and needle sharing partners

and children.

2 Godtin & Lazzarini, supra note 16, at 679.

% See Holly Hagan, et al., Reduced Risk of Hepatitis B and Hepatitis C Among Injection Drug Usersin the
Tacoma Syringe Exchange Program, 85 Am. J. Pub. Health 1531, 1533-34 (1995).

% See Holly Hagan et al., Letter to the Editor: The Incidence of HIV Infection and Syringe Exchange
Programs, 226 JAMA 1646 (1991), available in 1991 WL 4874145; Michadl J. Atler et d., The Changing
Epidemiology of Hepatitis B in the United States, 263 JAMA 1218 (1990); see also Margaret A. McDonald
et a., Hepatitis C Virus Antibody Prevalence Among Injecting Drug Users at Selected Needle and Syringe
Programsin Australia, 1995-1997, 172 Med. J. Australia 57 (2000) (reporting declinein HCV prevalence
and needle sharing among SEP users).

27J, Bruneau et al., High Rates of HIV Infection Among Injection Drug Users Participating in Needle
Exchange Programsin Montreal: Results of a Cohort Sudy, 146 Am. J. Epidemiology 994 (1997); J.
Bruneau et al., Assessing Harm Reduction Strategies: The Dilemma of Observational Studies, 146 Am. J.
Epidemiology 1007, 1010 (1997). Although the Montreal study is sometime cited as evidence that SEP does
not work, the authors of the study themselves took the unusual step of disclaiming that interpretation of
their data; Julie Bruneau & Martin T. Schecter, The Politics of Needlesand AIDS, N.Y. Times, Apr. 9, 1998
at 27.

2 R. Heimer, R.N. Bluthenthal, M. Singer, K. Khoshnood, Structural I mpediments to Operational Syringe
Exchange Programs, 11 AIDS & Pub. Pol’'y J. 169, 184 (1996).
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B. Syringe Exchange Does Not Encourage Drug Abuse or
Endanger Community Residents

There has been concern that SEPs could promote drug use, but growing scientific
evidence and practical experience indicates that thisis unfounded.?® There is no evidence that
SEPs promote drug use, but the evidence does show that SEPs can bring “ difficult to reach
populationsinto systems of care that offer drug dependency services, menta health, medical
and support services.”* Studies from both the United States and the Netherlands by the
National Research Council found no evidence to suggest that new injectors are being recruited
because of access to syringes through SEPs3! Studies that examined the length of time

exchange participants had injected drugs showed an aging population of IDUs, and not an

appreciable new influx of new, younger, drug injectors.® Additional research has

2 Six governmental reports found that increased access to sterile syringes does not increase drug use and
there are no reports to contradict this finding. National Commission on Acquired Immune Deficiency
Syndrome, The Twin Epidemics of Substance Use and HIV, Washington D.C.: National Commission on
Acquired Immune Deficiency Syndrome, 1991; U.S. General Accounting Office, Needle Exchange
Programs; Research Suggests Promise as an AIDS Prevention Strategy, Washington D.C., U.S. General
Accounting Office, 1993; Lurie, P., Reingold, A., The Public Health Impact of Needle Exchange Programs
in the United States and Abroad (prepared for the Centers for Disease Control and Prevention), Berkeley,
CA: University of California, School of Public Health and San Francisco, CA: University of California,
Institute for Health Policy Studies: 1993; The Clinton Administration’ sinternal Reviews of Research on
Needl e Exchange Programs: Previously Unreleased Documents Plus Background Material, Washington
D.C.,: Drug Policy Foundation, 1993; Office of Technology Assessment, 1995; National Research Council
and I nstitute of Medicine, Proceedings, Workshop on Needle Exchange and Bleach Distribution
Programs, Washington, D.C: National Academy Press, 1994.

% Shelala, supra note 18.

3L AIDS: Sexual Behavior and Intravenous Drug Use (C. Turner et al. Eds., 1989); accord School of Public
Health, supra note 16 at 355-56.

%2 Intheir 1998 literature review, Drucker et al. identified four studies published between 1993 and 1997 that
used the mean age of SEP participants as a measure of whether SEP were encouraging earlier use of drugs.
All four of these cross-sectional studies found increases in the mean age of SEP users since SEPs began
operating. Seven of the review studies found reductions in measures of drug use, such as number of daily
injections, while only one found an adverse relationship (fewer SEP users thatn non-usersin atreatment
cohort were quitting). Two studies found no significant effect. See Drucker et al, supra note 17; E.C.
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demongtrated that participantsin SEPs have greater access to drug treatment and other HIV
and drug prevention services®® The Nationa Ingtitutes of Hedlth Review concluded:

Do programs encourage non-drug users, particularly youth, to do drugs? On the basis

of such measures as hospitaizations for drug overdoses, thereis no evidence that

community norms change in favor of drug use or that more people begin usng drugs. In

New Haven, for example, no increase in new drug users were reported after

introduction of a safe needle exchange program.*

The Boston Public Health Commission reported: “We have demongtrated that, far from
being a deterrent for people to seek treatment, needle exchange can actualy be a vehicle for
people to seek treatment.”® Thisinformation is consistent with the generd theory that
physiologica and psychologica dependency and the availability of the drug, drive drug use
itsdlf, rather than the means to administer it.%®

SEPs do not lead to an increase of discarded needlesin their vicinities*” and may even
lead to improvements. The conclusion of the Washington Supreme Court, in the only decison
to test alocal hedth department’ s power to conduct needle exchange, isingructive:

While the primary focus of Tacoma s exchange program, as well as other

regions , isto hdt the spread of HIV and AIDS, it has been successful on
numerous levels. Prior to the Tacoma program’ s initiation, public restrooms,

Buning, Effects of the Amsterdam Needle and Syringe Exchange, 26 Int’l J. of Addictions 1303 (1991); H.J.
Van Haastrecht, JA. Van Den Hoek et a., The Course of the HIV Epidemic Among Intravenous Drug Users
in Amsterdam, the Netherlands, 81 Am. J. Pub.Health 59 (1991); JK. Watters, Y.T. Cheng et ., Syringe
Exchange in San Francisco: Preliminary Findings ( Presentation at the Seventh International Conference on
AIDS, Florence, Italy, June 16-21, 1991).

%3 Paone, supra note 4.

% National Institutes of Health, supra note 19.

% Zachary R. Dowdy, Local Activists Tout Needle Exchange, Boston Globe, Apr 4, 1998 at B1 (quoting
John Auerbach of the Boston Public Health Commission).

% Gostin & Lazzarini, supra note 16.

57 M.C. Doherty et al., Discarded Needles Do Not Increase Soon After the Opening of a Needle Exchange
Program, 145 Am. J. Epidemiology 730 (1997); National Institutes of Health, supra note 19.
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parks, and streets in the city were littered with used, discarded needles and
gyringes. Due to the needle exchange, there has been such a significant
reduction in discarded needles that the problem has dmost been eiminated.
Moreover, police officers monitoring the program have seen no increase in the
number of IVDUs or in the frequency of injection. Findly, more than 300
I\VVDUs have entered drug treatment as a result of the Tacoma exchange.®

C. Syringe Exchange Would Save Livesand Public M oney

The Pennsylvania Department of Health reports that as of September of 1998 there were
20,556 cases of AIDS across the state with 6,699 (32%) attributed to intravenous drug use.®
Based on the success of SEPs elsewhere, we can assume that up to haf of these cases would
not have occurred had SEPS been in place ten years ago.*°

The cogt of treating a single case of HIV/AIDS from infection to deeth is estimated to
be between $157,811-$195,188.4' Therefore, the cost of providing the sandard level of
medica care to 250 people through the full course of disease comes to approximately
$489,000,000 (This estimate does not include the cost of tresting abscesses and endocarditis

caused by ungerile injections). Since many 1DUs do not have access to adequate medica care

% Spokane Hedlth District v. Brockett, 120 Wash. 2d 140, 147; 839 P.2d 324, 327(1992).

% Bureau of Epidemiology, State Center for Health Statistics and Research, Pennsylvania Department of
Health, AIDS Factline (800) 662-6080).

40 S.D. Holmberg, The Estimated Prevalence and Incidence of HIV in 96 Large Us Metropolitan Areas, 86
Am. J. Pub. Health 642, 654 (1996). It is also estimated that intravenous drug users who use needle
exchange programs were two thirdslesslikely to become infected with HIV than those who did not.
DesJarlais, D.C., Marmor, M., Paone, D., et a., HIV Incidence Among Injecting Drug Usersin New York
City Syringe Exchange Programs, 348 Lancet 987, 991 (1996).

“IM.T.French et al., Estimating the Dollar Value of Health Outcomes from Drug Abuse I nterventions, 34
Med.Care 890 (1996) (estimating the cost to be $157,811 per individua); P. Lurie, P, A.L. Reingold, B.
Bowser et al., The Public Health Impact of Needle Exchange Programsin the United States and Abroad,
prepared for the Centers for Disease Control and Prevention, October 1993; D.R. Holtgrave, S.D. Pinkerton,
Updates of Cost of IlIness and Quality of Life Estimates for Use in Economic Evaluations of HIV
Prevention Programs, 16 Journal of Acquired Immune Deficiency Syndromes and Human Retrovirology 54,
62 (1997) (estimating $195,188 per affected individual).
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and the latest medications, and preventable HIV infection has and will continue to exert an
enormous economic toll, much of this burden will be borne by tax payers and employers
through higher insurance premiums.

II.  Municipal Governmentsand L ocal Boardsof Health Have
the Authority Under State Law to Establish and Fund
Syringe Exchange Programs

Locd governments and loca boards of hedlth in Pennsylvania have the authority to
make rules and enact ordinances deemed necessary to protect the public hedth within their
jurisdiction.*> Those powers include not only those granted in express terms, but also those of
necessary and fair implication.*® The powers of loca home rule charter governments are
liberdlly congtrued by courts, with ambiguities and conflicts with Sate law resolved in the local
government’s favor wherever possible* Based on the proven medicd efficacy of syringe
exchange and the presumptive vaidity that municipa hedth actions enjoy under Pennsylvania
law, locd authorities in the Commonwedth generdly have the authority to establish and fund
syringe exchange programs as a function of their satutory authority to protect and preserve the

public hedth.

“2 The Disease Prevention and Control Law of 1955, 35 PA. Cons. Stat. Ann. Section 521.3 (West 1993);
Local Health Law, 16 Pa. Cons. Stat. 88 12002. Commonwesdlth v. Creighton, 639 A2d 1296, 1299 (Pa.
Commw. Ct. 1994).

43 See 16 Pa. Cons. Stat. Ann. Section 12011(c) (stating the county board of health shall exerciseitsrule
making power for the promotion and preservation of the public health “generally”).

44 See County of Delaware v. Township of Middletown, 511 Pa. 66, A.2d 811 (1986).
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A. Allegheny County, Through ItsBoard of Health, Hasthe
Authority to Establish, Fund, and Operate Syringe
Exchange Programs

The county board of hedlth has the authority under state public hedth law to establish
and fund syringe exchange programs. Pennsylvania statutes grant authority to loca boards of
hedlth to take actions to protect the hedlth of the citizens within thar jurisdiction, including the
authority to act against communicable diseases® Indeed, the Locd Hedth Administration Law
places upon the county health department a duty to “ prevent or remove conditions which
congtitute a menace to public hedth.”#

The public hedth powers of locd boards are not limited to those specifically
enumerated in the rlevant satutes. To the contrary, loca boards of health possess broad
power to act in the interest of protecting and improving public hedth.*” Because of the
overriding importance of protecting the public from disease, the powers of loca boards are
wide and liberdly construed by courts. It iswell established in Pennsylvanialaw thet the
promotion and improvement of public hedth is afundamentd obligation of nationd, locd, and
date government. The congtitutiona provisions reating to the security of persons and property

should therefore be liberdly construed. Further, generd wefare clauses have dways been

4 The Disease Prevention and Control Law of 1955, 35 Pa. Cons. Ann. Section 521.3 (West 1993); Local
Health Administration Law, 16 Pa. Cons. Stat. Ann. Section 12010.

46 16 Pa. Cons. Stat. Ann. Section 12010(c).

47 Commonweslth v. Creighton, 639 A.2d 1296, 1299 (Pa.Commw. Ct.1994); see also Philadelphiav. Watt, 57
A.2d 591 (Pa. Super. Ct. 1948) (stating that a municipal board of health has the authority to abate a
nuisance, and a strong abuse of such authority must be shown to induce a court to interfere wit the
decision of such aboard); (A presumption exists that the exercise of power by the municipality isvalid if no
restriction isfound in the Constitution, the charter itself, or the acts of the General Assembly). Fraternal
Order of Palicev. Pittsburgh, 644 A.2d 246, 248 (Pa. Commw. Ct. 1994); Norristown Fraterna Order of Police
v. DeAngdlis, 611 A.2d 322, 326 (Pa. Commw. Ct. 1992).
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liberdly construed to accord municipalities awide discretion in the exercise of the police
power.*8

Loca boards of hedth enjoy a specid status under state law. In the performance of
their duties, they exercise a portion of the police power to secure the public hedlth .*° Boards of
hedlth are not smply bureaucratic bodies carrying out policies set e sewhere, but essentid
agents of public protection, widding the basic power of the Sate to foster common welfare.
County boards of hedth have the explicit authority to make and enforce rules and regulations as
may be necessary for the “ promotion and preservation of public hedth.”®® Because HIV and
other blood borne diseases pose a serious threst to the hedlth of the citizens of the county, and
because an SEP would be an effective public hedth measure to address the problem, the
county board of hedth has the presumptive authority to fund or conduct an SEP.

The county board of hedlth has the authority under sate law to authorize an SEP for
public hedlth purposes. This can be done in two ways. Firdt, the director of the county hedth

department can authorize a syringe exchange program. Second, the board can exerciseitsrule-

B McSwainv. Farrel, 624 A.2d 256, 258 (Pa.Commw.Ct. 1993); City Council v. City of Pittsburgh, 625 A.2d
138, 145 (Pa.Commw.Ct. 1993); U.S. v. Westinghouse Elec. Corp., 483 F.Supp. 1265 (D.C.Pa. 1980) (stating
that the promotion and improvement of health is afundamental obligation of national, local, and state
government, and the constitutional provisions relating thereto for the security of persons and property
should be liberally construed); Commonwealth v. Cabell, 185 A.2d 611, 613 (Pa. Super. Ct. 1962) (stating that
“general welfare clauses have always been liberally construed to accord municipalities awide discretion in
the exercise of the police power™).

Health jurisdiction includes the prevention and control of communicable, contagious and
infectious diseases, and wide latitude is afforded localities to devise appropriate means to both prevention
and control of activitiesthat endanger or threaten public health. Michael E. Libonati and John Martinez,
Loca Government Law, section 14.18 at 14-55(1997).

“ The police power is abroad and flexible power that includes the power to promote the public health,
moralsor safety and the general well-being of the community. Creighton, 639 A.2d at 1299 n.6. See
generally pp. 15-17, infra.

%016 P.S. section 12001 &t. seq.
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making power by formulating rules and regulations for the prevention of disesse, the prevention
and removad of conditions which congtitute a menace to hedth, and the promotion and
preservation of the public hedth generdly. The proposed rules are submitted to the county
commissioners or the joint county hedlth commission for approva or rgection and is published
within thirty days. If approved, the rules become effective ten days after that gpprova. Rules
that are declared emergency measures become effective immediately upon approval.>!
Thereforeit is clear that the Allegheny County Hedth Department has the power to authorize a
syringe exchange program in the city of Fittsburgh.

B. TheCity of Pittsburgh May Have the Authority to Operate
and Fund SEPs

Pittshurgh arguably may establish or fund a syringe exchange program, by ordinance or
otherwise, under its genera  police power. The police power (which includes but is not limited
to law enforcement) is one of the most essentia powers of government. It is abroad and
flexible power, which includes the power to promote the public heath, moras or safety and the
generd wel being of the community. The police power isthe government’s least limitable
power as it involves the inherent power of abody poalitic to enact and enforce laws for the
promotion of the generd welfare> In an extensive discussion of police power in National
Wood Preservers, Inc. v. Commonwealth Dept. of Environmental Resources,® the

Pennsylvania Supreme Court wrote:

5116 P.S. section 12001 et. seq.
52 Commonwealth v. Creighton, 639 A.2d 1296, 1299 (Pa. Commw. Ct. 1994).
53489 Pa. 221, 414 A.2d 37, appeal dismissed, 449 U.S. 803, 101 S.Ct. 47, 48, 66 L.Ed.2d 7 (1980).

15



The “police power” is one of the “most essential powers of
government...” It has been varioudy defined as the power “to
promote the public hedth, mords or safety and the generd well
being of the community,” or as* the inherent power of abody
palitic to enact and enforce laws for the promoation of the
generd welfare” or asapower extending to “ dl the great
public needs” The police power is fundamenta because it
enables “civil society” to respond in an appropriate and
effective fashion to changing political, economic, and socid
circumstances” and thusto maintain its vitdity and order. “ The
police power of the statefmust therefore be)...as
comprehensve as the demands of society require under the
circumstances.” Of necessity, then, the police power is a broad
and flexible power. Indeed, it isthe date’ sleast limitable
power.>*

Police power enactments benefit from the presumption thet the legidature acts within
the limits of the law. Therefore, the party chdlenging the condtitutiondity of a police power
measure must establish that it is arbitrary, unreasonable and unrelated to the public hedth,
safety, mords or genera welfare>®

Under the Pennsylvania Congtitution, loca governments organized under ahomerule
charter may exercise “any function not denied by this Conditution, by its home rule charter or
by the Generd Assembly at any time.”®®  Thisincludes the police power.%’

Although the City of Rittsburgh undoubtedly enjoys broad powers to protect public

hedlth and safety, which include powers large enough to embrace a recognized hedth measure

5 d. at 231-32, 414 A.2d at 42-43(citations omitted).

%5 Boundary Drive Associates v. Shrewsbury Township Board of Supervisors, 507 Pa. 481, 489-490, 491
A.2d 86, 90 (1984).

% Pa. Const. art. 1X, §2.

57 See Commonweadlth v. Cabell, 185 A.2d 611, 613 (Pa. Super. Ct. 1962) (stating that the municipality may be
granted part of the governmental power of the state, so far asitslocal interests are concerned).
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like needle exchange, a conservative legd andyss must admit some doubts as to the authority
of the City inthisarea. Pittsburgh is served by the Allegheny County Health Department, which
was established under the terms of the state Loca Hedlth Administration Law.*® Thislav was
dearly intended to rationdlize loca hedth administratior™® and to place dl loca public hedth
functions within the county health department except in very limited circumstances® I, aswe
uggest, SEPs are essentid and valid public hedth interventions, it follows thet the decison to
authorize or operate them would be expected to lie in the first ingtance in the jurisdiction of the
county hedlth department. We therefore conclude that while operating an SEP would fal within
the generd police powers of the City of Pittsburgh, a cautious reading of state law suggests that
thisis a hedth matter more properly placed within the jurisdiction of the county and its hedlth
department. If, however, the county refused to act in this area, the City could reasonably

consder invoking its police powersto fill the breach.

I11. A Locally Authorized Syringe Exchange Program Would
Not Bein Conflict with State Law

The generd authority of local governments and boards of hedlth to sponsor public
hedlth measures like syringe exchange is not open to question.®* Although possessed of broad

powers under the Congtitution, municipdities (including county governments and their hedlth

%8 Local Health Law, 16 Pa. Cons. Stat. 88 12001(b)(c).

*1d. 8§ 12002.

% |d. 88 12013; see also §§ 12013-12015.

81 For purposes of this analysis of a conflict between an SEP and state law, we will assume that the city of
Pittsburgh could enact an SEP ordinance without treading upon the authority of the County.
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agencies®?) may not act in direct and irreconcilable conflict with legidative measures enacted
with the legidature s condtitutiond authority. While state law prohibits the distribution of drug
pargpherndia, and pharmacy regulations prohibit the distribution of syringes by pharmacists
without a prescription,®® our analysis of Pennsylvania Statutes, practice, and the experience of
SEPs across the nation suggest that syringe exchange is consstent with Pennsylvania law.

The starting point for any legd andysis of aloca ordinance is the broad powers
accorded to the local government operating under a home rule charter,®* and the presumption
of validity attached to their actions:

Wheress previoudy the law held that municipaities were merely
agencies indituted by the sovereign and exercising only those
powers specificaly granted to them, seeeg. Philadelphiav.
Fox, 64 Pa. 169 (1870), under the present Constitution and
implementing legidation, "[a municipdity which hasahomerule
charter may exercise any power or perform any function not
denied by this Condtitution, by its home rule charter or by the
Generd Assambly at any time" Pa. Congt. Art. 9, 82. See
aso 53 P.S. §1-301. Furthermore, "[&]ll grants of municipa
power to municipaities governed by a home rule charter under
this act, whether in the form of specific enumeration or generd
terms, shdl be liberaly congtrued in favor of the municipdity.”
53 P.S. §1-301. In andyzing a home rule municipality's
exercise of power, then, we begin with the view that it isvdid
absent alimitation found in the Condtitution, the acts of the

62 See Pennsylvania Constitution Article 9, § 14 (defining municipality as*acounty, city, borough,
incorporated town, township or any similar general purpose unit of government which shall hereafter be
created by the General Assembly”).

8 Pennsylvania Drug and Alcohol Abuse Control Act, 35 Pa. Const. Stat. Ann. section 780-113 (West
1993).

54 Creighton, 639 A2d 256, 258 (Pa. Commonw. Ct. 1993). Although case law tends to speak in terms of
municipalities, counties may also adopt home rule charters with al the power they confer. Pa. Const. art. IX,
84,
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Generd Assembly, or the charter itsdf, and we resolve
ambiguitiesin favor of the municipdity. %

It would be the obligation of any court assessing the legdlity of alocaly authorized SEP
to andyze and resolve conflicts with state law in favor of the local government when possible.®®
Pennsylvania law mandates that the statutory grant of municipa power be liberdly construed in
favor of the municipaity concerned.®” Courts are not free to disregard this rule of statutory
construction concerning the power granted municipaities. Once an ordinance is enacted by a
municipaity or loca health department (establishing a syringe exchange program) under a
power granted by a statute, that ordinance is endowed with a presumption of vdidity.® The
presumption is particularly strong when the ordinance is designed to protect the public hedth.
This presumption means that those arguing that aloca ordinance or other action exceeds
permissible bounds or conflicts with state law have the burden of rebutting the presumption and
proving an irreconcilable conflict with sate law. %

These generd presumptions of Pennsylvanialocad government law are, if anything, even
stronger in matters of loca hedth regulation. In the leeding case, Retail Master Bakers

Association of Western Pennsylvania v. County of Allegheny,” the Supreme Court

8 County of Delaware v. Township of Middletown, 511 Pa. 66, 511 A.2d 811 (1986).

% McSwain v. Farrel, 624 A.2d 138, 145 (Pa. Commonw. Ct. 1993); County of Delaware v. Township of
Middletown, 511 Pa. 66, 511 A.2d 811 (1986); Inre Petition to Recall Reese, 665 A.2d 1162, 542 Pa. 114, Sup.
(1995).

57 City Council v. City of Pittsourgh, 625 A.2d 138, 145 (Pa. Commonw. Ct. 1993).

8 Creighton, 639 A 2d 334, 347 (1980);

% Creighton, 639 A.2d at 1299 n.6. Inlocal government law generally, this presumption is usually thought
to be particularly strong in matters of public health., e.g. Fraternal Order of Policev. Pittsburgh, 644 A.2d,
248( Pa. Commw. Ct. 1994).

0400 Pa. 1, 161 A.2d 36 (1960).
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recognized that acts of the loca hedth department were merely exercises of the powers
conferred by the Loca Hedth Adminigtration Law, and therefore should be tregted like State
gatutes for purposes of assessing a conflict with another state law. Under generd rules of
gatutory congtruction, “Whenever agenerd provison in alaw shal be in conflict with a specid
provison in the same or another law, the two shal be construed, if possible, so that effect may
be given to both.”™

These doctrines -- judicia deference, the presumption of vdidity, and avoidance of
conflict -- tip the legd bdance in favor of the legdity of locdly authorized SEP. It is hot enough
to show that drug paraphernalia and prescription laws can be interpreted to prohibit an SEP,
but that such an interpretation is unavoidable, and that the legidature more probably than not

intended such a prohibition. This burden cannot be met for severa reasons.

A. ThePrescription Regulation Does Not Apply to SEPs
Regulations issued by the state pharmacy board include the following:
(2) Sdes of needles and syringes shall be made by the pharmacist only to
persons showing a prescription issued by alicensed practitioner. The
prescription shal be in force for a maximum of 1 year from date of its
issuance....
49 Pa. Code 8§ 27.18. Because this prescription requirement is a pharmacy regulation, and by
its terms gpplies only to pharmacists, non-pharmacists who sdll or give away syringes are not

bound by the rule. It therefore does not conflict with an ordinance authorizing an SEP outside

the pharmacy context.

™ 46 P.S. S563.
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B. Casdaw HasEsablished That ThereisNo Conflict with
State Drug Law and SEPs

The smplest way to resolve the purported conflict between alocdly authorized SEP
and date drug law isto rgect the premise that such aconflict existsat dl. In Spokane v.
Brockett,” the Supreme Court of Washington took this approach in the only case to directly
congder the powers of loca hedth officials to conduct an SEP in the face of Sate drug
parapherndialaw. The andyss of the Court is both persuasive and consstent with the
principles of deference and statutory congtruction contained in Pennsylvanialaw. In Washington
there was no dispute that a syringe exchange was well within the state granted authority of loca
governments and boards of health to protect the public health. Opponents neverthel ess argued
that alocal SEP would conflict with state drug law. The court held that there was no conflict:
local officids seeking to operate an SEP “are acting pursuant to public hedth satutes. It is
those public hedlth gatutes, not the crimind statute in which the drug pargphernaia act appears,
with which the needle exchange program must not conflict to retain its congtitutiona
imprimatur.'”® The Court wrote:

It is undisputed the needles a issuein this case are “drug pargpherndia” Those

digtributing the needles know they will be used to inject controlled substances

unlawfully. Nevertheess, plaintiffs argue, the needle exchange programis

authorized under the Washington Congtitution, statutes granting broad powers

to loca hedth officids, and the omnibus AIDS act. Therefore, they conclude,

the drug pargphernaia act, which isaimed at crimind conduct, Smply does not
apply to their actions. We agree, finding the SCHD’ s needle exchange program

2 Spokane County Health District v. Brockett, 120 Wash. 2d 140, 839 P.2d 324 (1992).
#d.
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permissible under the condtitution and statutes of this state.™

Likethe hedth officidsin Brockett, local boards of hedth and municipdities are given
discretion by statute to exercise the police power to protect public hedth. The laws that control
their decisons about SEPs are the hedlth and home rule laws, not a parapherndialaw amed at
commercid drug business.”™

Similarly, the Pennsylvanialegidature has conferred broad powers on loca boards of
hedlth and government to act to preserve public hedth. Locd hedth officers and municipaities
have the authority, even a duty, to act againgt disease that affects the local populaion.”™ Dueto
the important governmentd function of protecting and preserving the hedth of its citizens from
disease, public hedth statutes and the actions of loca hedlth boards implementing those statutes
areliberdly congtrued.”” Asin Washington, there is no evidence that the Pennsylvania
legidaure ever intended its drug laws to limit the public hedth powers of locd government,
generdly, or with respect to the specific measure of syringe exchange. Pargpherndialaw smply

does not regulate hedlth authority. Therefore thereis no conflict.

C. TheParaphernaliaLaw WasNever Intended to Apply to
SEPs

When the Pennsylvania Drug and Alcohol Abuse Control Act was enacted, HIV was

unknown as amgor heglth problem, and syringe exchange was virtudly unknown as an

™d. at 327-328.

™ See Retail Master Bakers Association of Western Pennsylvania v. County of Allegheny, 400 Pa. 1, 161
A.2d 36 (1960).

635 Pa. Cons. Stat. Ann. section 521.3(a); N.J. Stat. Ann. Section 26:2-160 (West 1997).

" Reading Home Rule Charter, 306 Pa. Code section 11.1-105(a).
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effective public hedlth measure. Nothing in the Statute or legidative history manifested any
consideration of public hedlth, let done desire to limit local powers.™ A statute must beread in
light of the reason for its enactment or it will be applied where it was not intended to operate,
thus denying municipdities the authority to ded with problems at the locd level inasensble,
practica way. The Drug Pargphernaia Law was enacted to prevent drug use through
commercid means.”® The statute was not etablished with the intent of preventing public hedth
measures from being implemented. There is no question that if the Act is broadly interpreted, it
can be gpplied to the work of hedlth care providers operating SEPs. However, thisisnot a
sensble reading of the Act. It was passed to control commercid trade in the tools of drug use,
following a nationd trend that was led by the federd government. Its purpose was to diminate
what had become an enormous retail trade in the equipment pertaining toillegal drug use. By
1976, between fifteen and thirty thousand *head shops’ did an annud three billion dollar
business in such items as rolling papers, bongs, and freebasing kits® The legidative history of
the Act leaves no doubt that this commercid trade was the target of Pennsylvania slaw, asit
had been of the parapherndialaws passed by other states in the same period.

According to the Pennsylvania Statutory Construction Act, “the object of al
interpretation and congtruction of laws isto ascertain and effectuate the intent of the

legidature”®! The effort to determine legidative intent should be guided by both the language of

8 See 1980 Pa. House L eg.J. 2598 (colloquy among Reps. Cunningham, Richardson and Pistella).

™ See, e.g., Commonwealth v. Potter, 504 A.2d 243 (Pa. Super. Ct. 1986).

8 Gostin & Lazzarini, supra note 16, at 611-612 (reviewing Congressional investigation of paraphernalia
problem).

81 1 Pa. Cons. Stat. Section 1921 (1991).
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the statute and the express purposes of the lawmakers who wroteit. By its plain language the
Act focuses on commercid activity. The determination as to whether an item is pargpherndia
depends upon the application of the many factors listed in 35 P.S. section 780-102(b). These
include advertising about the object, ingtructions concerning its use, displays, descriptive
materids, and sdes. Each of these factors arises in the operation of a head shop business and
areirrdlevant to an SEP operated by alocd government or hedlth board. Prosecutions and
convictions under the pargpherndialaw have been consstent with this interpretation. All of the
reported cases prosecuted under the Act involve “head shops™? or individuas aso convicted
of possession and or distribution of controlled substances®®

The legiddtive history leaves no doubt that that the statute was designed and intended
to gpply to commercia head shops. In the words of Representative Cunningham, who led the
debate for the bill’ s proponents, “The Act is a tough enforcegble bill that takes an aggressive
stance againgt drug abuse and will enable local communities to shut down head shops where
those head shops are encouraging drug abuse and making it more difficult to arrest this
problem.”®*

Representative Richardson, supporting an amendment to the bill, argues that its broad
language could turn everyday devices like blenders and paperclips into parapherndia, and their

ownersinto criminas, “this bill leaves it wide open for anyone to be stopped on the streets who

82 See, e.g., Commonwedlth v. Lacey, 344 Pa. Super. 576, 496 A.2d 1256 (1985); Commonwealth v. Potter, 504
A.2d 243 (Pa. Super. Ct. 1986).

8 See, e.g., Potter, 350 Pa. Super. 61; Commonwesalth v. Torres, 421 Pa. Super. 233, 617 A.2d 812 (1992).
841980 Pa. House Leg. Jat 2598.
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is carrying any of these particular items”®® The bill’ s proponents responded by emphasizing the
narrow, commercia focus of the prohibition. Representative Cunningham explained:
Each of the items that has been listed here [as pargphernalia] must be used,
must be shown to be sold for use in compounding controlled substances.
When you see these items in a head shop, you know what they are going to be
used for. The Police have got to be able to prove that they are sold for this
particular use before a prosecution can take place.®
SEPs do not sl drug paraphernaia. They provide aform of harm reducing hedlth care
to IDUs that has the strong backing of doctors and medical science. It istrue that the syringes
are used to inject drugs, but the purpose of providing them isto prevent disease. Asthe
Washington Supreme Court found, in upholding the legdity of locd SEPs, a“drug

pargpherndia act, which is aimed a crimina conduct, smply does not apply to their actions.®’

D. Even if the Paraphernalia Analysisis Applied, Public Health SEP’s L ack the
Required Intent to Violate the Law

The Pargphernaia Act provides athree-part definition of drug parapherndiathat
includes (a) generd terms, (b) alist of twelve examples, and (c) thirteen factors (including the
intent of the actor) for condderation in making aforma determination.® The Act Satesin
relevant part that drug parapherndiais defined as.

(b) Al equipment, products and materids of any kind which are used, intended

for use or designed for usein ... injecting, ingesting,...or otherwise introducing

into the human body a controlled substance in violation of this act. It includes,
but is not limited to: (11) Hypodermic syringes, needles and other objects used,

81d. at 2604.

8 1d. at 2600.

87 Spokane Health District v. Brockett, 120 Wash. 2d 140, 147, 839 P.2d 324, 327 (1992).
8 See Commonwealth v. Lacey, 344 Pa.Super 576, 496 A.2d 1256 (1985).
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intended for use, or designed for use in parenterally injected controlled

substances into the human body.&

By the plain language of this section, the syringes handed out at SEPs gppear to fal
within the definition of drug pargpherndia. However, Pennsylvania courts have refused to
adopt a per serule that any item mentioned in the Satute is paragpherndia “Precisdy because a
defendant isto receive the benefit of a doubt we are not persuaded by the reasoning....that
objects could be classified as drug paraphernaia solely on their physica characteristics”® The
determination of whether an item is paraphernalia depends on the intent of the person
digtributing the object. Therefore, aneedie may or may not be parapherndia. For example,
when aneedle is used by ahedth care professond to care for apatient (e.g., injecting
morphine, or to prevent the spread of diseasg, it is not drug parapherndia

For an item to be classfied as drug pargphernalia, the prosecution must not only
establish that it meets the statutory definition of Section 780-102(b), but aso that the person
charged with violating the act had the specific intent that the item he possessed or ddivered be
used with controlled substances®* Specific intent meansthat it is not just foreseeable that the
materid will be used for drugs, but that is the purpose, object, plan, or god of the defendant.
The specific intent of the SEP worker isto prevent HIV transmission, not to facilitate, condone,
or encourage intravenous drug use. Further, the god of the SEP isto prevent the transmission

of highly contagious and fatal diseases; health care workers are aware that the needles will be

# 35 P.S, section 780-102(b).
% Lacey, 344 Pa. Super. at 583.
¥ Lacey, 344 Pa. Super. at 582.
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used to inject illegd drugs, but that is not the intent of the provider. The SEP provider would
be more than delighted if the person did not use drugs a dl, whichiswhy SEPs are used in

combination with trestment and referrd for drug rehabilitation.

E. PhiladephiaisOperating a Municipally Funded Syringe
Exchange

Thereisfurther practical support that SEP providers are not acting in violation of state
drug laws. There has been long legd acceptance in the City of Philadelphiafor the city’s
municipally funded SEP. In 1992, Mayor Edward G. Rendell authorized a city SEP® operating
under the health department’ s supervison to combat Philadelphia s public health emergency.
This SEP has operated without legd hindrance to thisday. The order came after careful
andysis by the city’ s law department which concluded that the Pennsylvania Drug and Alcohol
Abuse Control Act was not intended to apply to bonafide disease control measures and so
does not prohibit SEPs established pursuant to the city’ s authority to protect public hedth. The
Philadel phia SEP not only provides clean needles, but aso offers on Ste health care services,
such asHIV testing. The SEP has a 91% return rate of used syringes and works as a bridge to

drug trestment. It has made over 1500 referrals for those seeking help.

92 Executive Order No. 4-92 issued pursuant to the Philadel phia Home Rule Charter section 6-205 (July 27,
1992).
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V. Conclusion

Syringe exchange is a proven method of preventing the spread of HIV and other blood
borne diseases. 1t does not encourage drug use, but in fact encourages and facilitates drug
trestment. Local governments and boards of health have broad powers under state law to take
mesasures to prevent the spread of communicable disease in their community. Indeed, they
have a duty to protect the public from such diseases. Legd concerns therefore need not stand

in theway of Allegheny County authorities establishing a public health needle exchange.
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