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Punishment and Prg udice:
Judging Drug-Using Pregnant Women

Throughout the late 1980's and il today, "crack moms' and "crack babies' are the
subject of vigorous public debate. Much of this public discussion has been governed by
speculation and medical misinformation reported as fact in both medica journds and in the
popular press and has been extremdy judgmenta and punitive in many indances. The
harshest response has been the cdll for the arrest and prosecution of women who use
cocaine during pregnancy.

In acountry that had come to learn that certain drugs, such as thdidomide and
DES, can cause serious damage to a child exposed to them prenatally, it is not surprising
that people are concerned about the possible effects of prenatal exposure to cocaine. But a
concern that could have become the basis for rationd scientific inquiry aswell as
compassionate and congtructive discussion quickly became a conclusion that al children
exposed prenatally to cocaine would be damaged irrevocably and that their mother's selfish
and irrespongble drug-taking behavior isto blame for anational hedlth tragedy.

One key quedtion iswhy was there such a "rush to judgment” both about the
medica effects of cocaine and about the women who used it while pregnant.? Whilethereis
no one, Smple answer, it is clear that the issue of drugs and pregnancy touches on some of
the most highly charged and deeply entrenched political issues of our day. It involves
Americas long tradition of punishing drug use rather than providing trestment and

! Thisarticleis re-printed with the author’ s permission. It was first published in:
MOTHER TROUBLES RETHINKING CONTEMPORARY MATERNAL DILEMMAS,
Edited by Julia E. Hanigsberg and Sara Ruddick, (1999 Beacon Press)
www.beacon.org, ISBN 0-8070-6787-3



education.® Because the problem of cocaine use in pregnancy was presented as one
predominantly as a problem of the African American community it is deeply intertwined with
issues of race, race discrimination, and the legacy of davery:* whileillicit substance abuse
crosses al race and class lines, this particular debate has focused on low-income African
American women, many of whom rely on welfare. Because it involves women and
pregnancy, the issue of drugs and pregnancy is inseparable from issues concerning the status
of dl women aswedll aswith sex and sexudity.”  Findly, the issue of pregnant women's drug
use has been shaped by clams of fetd rightsthat are at the heart of today's abortion
debate.®

It is not possible to address dl of these influences here. But identifying them helps
to explain why rationa and compassionate discussion of theissueis so difficult. For
example, if the issue of drug use does not trigger an emotiona response, the issue of race or
women'srights. Asaresult, thereis little room for meaningful exploration of whet the
medica risks of cocaine use during pregnancy redly are and what might actudly help
pregnant women and drug exposed infants.

It aso means that thereis virtualy no room to discuss complex idess thet take into
account arange of human responses and possibilities. If | say cocaine may not be as
damaging as once thought, people interpret that to mean that | am saying that it is perfectly
fineto take cocaine.” If | oppose prosecution of pregnant women then | am heard to be
saying that such women have no respongbility for their actions. If | say that fetuses should
not be treated as persons under the law, | am accused of denying that they have any vaue
at al. None of these assumptions or misinterpretations is correct.

The fact that cocaine may not be more damaging than cigarettes, doesn't mean
that pregnant women should now be urged to useit. Rather, it means that an
unprecedented legal response to pregnant women who use cocaine can't be judtified by
clams of this particular drug's unparaleled or exceptiona harms. Oppaosition to prosecution

and other punitive responses does not mean that pregnant women lack respongbility for



their actions. In our current politica climate, however, prosecution and imprisonment
appear to be the only mechanisms recognized for holding people accountable for their
actions. But they are not the only ways to encourage responsible behavior. In fact
punishment in some circumstances can be the least effective socia response.

Furthermore, to oppose the recognition of fetal personhood as a matter of law is not
to deny the vaue and importance of potentid life as matter of reigious belief, emotiona
conviction, or persona experience. Rather, by opposing such anew lega congtruct, we can
avoid devastating consequences to women's hedlth, prenata health care and women's hope
for legd equdity.

Exploring some of the redl issues involving cocaine and pregnancy and how our
discussion of it has been shaped or manipulated by the media coverage of these issues can
help bring some sensible and informed thought to the discussion. With luck it might aso

make room for compassion and understanding.

TheVillain Cocaine

Inthelate 1980's and 1990’ s newspapers, magazines and television were full of
stories documenting the devastating effects of cocaine and predicting alost generation
irredeemably damaged by the effects of their mother’s cocaine use. For example, in 1991
Time Magazine ran a cover story on the subject.? Bold yellow |etters read “ Crack Kids’
followed by the headline: “Their mothers used drugs, and now its the children who suffer.”
The face of atearful child filled the page beneeth the words.

Inside, on the table of contents another photograph appears. Thisoneis of atiny
infant’s head, so samdl that a grown man's hand engulfs it dmost completely. Next to the
pictureit reads. “A mother’s sad legacy: Can the innocent legacies of drug use be rescued?’
The indde story begins: “Innocent victims: Damaged by the drugs their mothers' took, crack

kids face socid and educationa hurdles and must count on society’ s compassion.” Thistime



amenacing picture of adistraught Black child accompaniesthetext. Infact, asthe
photographs become more sinister the subjects skin color becomes darker.

The same year the New York Times ran afront page story entitled “Born on Crack
and Coping with Kindergarten.”® The story is accompanied by a photograph of a school
teacher surrounded by young children. Undernesth the caption reads. “I can't say for sure
it'scrack, said InaR. Weisberg, akindergarten teacher at P.S. 48 in the Bronx, but | can
say that in dl my years of teaching I’ ve never seen so many functioning a low levels."

Throughout these years medica and popular journds, public school teachers and
judges dike were willing to assume that if a child had a hedth or emationa problem and he
or she had been exposed prenatally to cocaine, then cocaine and cocaine done was the
cause of the perceived medicd or emotiona problem. Rather than wait for careful research
and evaluation of the drug’ s effect there was, as severa researchers later criticized, a“rush
to judgment” that blamed cocaine for host of problems that the research smply has not born
out.”

Indeed, an articlein the medica journa Lancet in 1989 found that scientific studies that
concluded that exposure to cocaine prenataly had adverse effects on the fetus had a
sgnificantly higher chance of being published than more careful research finding no adverse
effects™ The published artides, delineating the harmiful effects on infants prenatally

exposed to cocaine, reported that brain damage, miscarriages, genito-urinary maformeations
and fetd demise asjust afew of the dire results of a pregnant woman's cocaine use. Infants
that survived the exposure were described as inconsolable, unable to make eye contact,
emitting a strange hight pitched piercing wall, rigid and jittery. These early studies, however,
had numerous methodol ogic flaws that made generdization from them completdy
inappropriate. For example, these studies were based on individua case reports or on
very small samples of women who used more than one drug. Researchers often failed to

control for the other drugs and problems the mother might have, and/or failed to follow-up



on the child's hedlth.*? The articles describing these studies were nevertheless relied upon
to show that cocaine aone was the cause of an array of severe and costly health problems.

Like acohol and cigarettes, usng cocaine during pregnancy can pose risksto the
woman and the fetus. More carefully controlled studies, however, are finding that cocaine
isnat uniquely or even inevitably harmful. For example, unlike the devastating and
permanent effects of fetal alcohol syndrome, which causes permanent mentd retardation,
cocaine seems to act more like cigarettes and marijuana, increasing certain risks like low
birth weight but only as one contributing factor and only in some pregnancies.’®
Epidemiologicd studiesfind that datisticaly speaking many more children are at risk of
harm from prenata exposure to cigarettes and alcohal. In fact, one recent publication on
women and substance abuse has created the labd "Fetd Tobacco Syndrome” to draw
attention to the extraordinarily high miscarriage and morbidity rates associated with prenatal
exposure to cigarette smoke. ™

By the late 1980's, it was dready becoming clear to researchersin the field that

the labels "crack babies' and "crack kids' were dangerous and counter-productive.® If one
reed far enough in the Time article —past the pictures of premature infantsand deranged

children—the story reported that:
[an increasing number of medicd experts, however, vehemently chalenge
the notion that mogt crack kids are doomed. In fact, they detest the term
crack kids, charging that it unfairly brands the children and putsthem dl into
asngledismd category. From this point of view, crack has become a
convenient explanation for problems that are mainly caused by a bad
environment. When a kindergartner from a broken home in the
impoverished neighborhood misbehaves or seems dow, teachers may
wrongly assume that crack isthe chief reason, when other factors like, poor
nutrition, are far more important.

Even the New York Times article about the crack-exposed children in
kindergarten eventudly reveded that researchers “after extensve interviews [found] the

problems in many cases were traced not to drug exposure but to some other traumatic



event, desth in the family, homelessness, or abuse, for example.® And despite the fact that
school adminigtrators "rarely know who the children are who have been exposed to
crack...and the effects of crack are difficult to diagnose because they may mirror and be
mixed up with symptoms of manutrition, low birth-weight, lead poisoning, child abuse and
many other ills that frequently afflict poor children," the article resorts to crack as the only
reasonable explanation for an otherwise inexplicable phenomenon.

In fact, the outcry about cocaine and damaged children occurred at the end of eight
years of Reagan-era budget cuts, many of them in socia programs for poor women and

children. Asresearchers Banks and Zerai noted,

Resources for women and children were serioudy affected. Between
1977 and 1984, materna and child hedth block grants were reduced by
one-third. Asaresult federaly mandated comprehensive hedth clinics
induding wdl-baby, prenatal and immunization dinics were diminated.
Community and Migrant Heeth Centers were cut by one third and the
national health service Corp's budget was reduced by 64% (between 1981-
1991). The WIC program did not sustain budget cuts, but by 1989 it till
only served one-hdf of those digible™

Reports from the Children's Defense Fund for these years described the devastating
consequences of increasing poverty, linking it to a dramatic decline in children's hedth and
safety.’®

When the headlines might more accurately have been "Born in Poverty and Coping
with Kindergarten" and the red news was thereis no such thing asa"crack kid," Time, the
New York Times, and other leading news outlets continued to report cocaine in pregnancy
as an epidemic destroying a generation of children. Even groups like the Center on
Addiction and Substance Abuse a Columbia University, lead by Joseph Cdifano, in an
otherwise tempered Annua Report that described their research on the cost of substance
abuse to society, referred to newborns exposed to alcohol and especidly cocaine asa
daughter of innocents of biblical proportions”*



These stories and characterizations where not lost on the public officids looking at
the question of substance abuse and pregnancy. One judge, assuming a knowledge of
cocanés effects that he smply did not have, and reveding his evident racid bias,

admonished awoman accused of having a " cocaine baby™:
Y ou know, weve got enough trouble with normd children. Now thislittle
baby's born with crack. When he is seven years old, they have an atention
gpan that long [holding his thumb and index finger an inch apart]. They cant
run. They just run around in classlike alittlerat. Not just black ones.
White ones t0o.%

The Public Responds

The public response to the media and medica journd reports was one largdly of
outrage. The harshest response was the cal for the arrest of the pregnant women and new
mothers who used drugs. Numerous states considered legidation to make it acrime for a
pregnant woman to be pregnant and addicted.?* Although, not asingle Sate legidature
passed anew law creating the crime of fetd abuse, individua prosecutors in more than thirty
dtates arrested women whose infants tested positive for cocaine, heroin, or dcohol. Many
of these women were arrested for child-abuse, newly interpreted as “fetal” abuse. Others,
like Jennifer Johnson in Florida were charged with delivery of drugsto aminor.?? In that
case, the prosecutor argued that the drug delivery occurred through the umbilical cord after
the baby was born but before the umbilical cord was cut. Still other women were charged
with assault with a deadly wegpon (the wegpon being cocaine), or feticide (if the woman
suffered amiscarriage), or homicide (if the infant ,once born, died). Some women were
charged with contributing to the delinquency of aminor.

While arrests were almost dways the result of the action of an individua prosecutor,
in the tate of South Carolina there was unprecedented coordination between hedth care
providers, the prosecutors office, and the police,

In 1989, the city of Charleston, South Carolina, established a collaborative effort

among the police department, the prosecutors office, and a state hospital, the Medica



University of South Carolina (MUSC), to punish pregnant women and new mothers who
tested positive for cocaine. Under the policy, the hospital tested certain pregnant women
for the presence of cocaine. Under the palicy, the hospital tested certain pregnant women
for the presence of cocaine. Women were tested for the presence of cocaine to further
crimind investigations, but the women never consented to these searches and search
warrants were never obtained.

While the hospital refused to create a drug trestment program designed to meet the
needs of pregnant addicts, or to put asingle trained drug counsdor on its obstetrics staff, it
did create a program for drug-testing certain patients, their in-hospital arrest, and remova to
jal (where their was neither drug trestment nor prenatal care); the ongoing provision of
medica information to the police and prosecutor's office; and tracking for purposes of
enauring their arrest. Some women were taken to jail while till bleeding from having given
birth. They were handcuffed and shackled while hospital staff watched with approva. All
but one of the women arrested were African- American. The program itsdf had been
designed by and entrusted to a white nurse who admitted that she believed that the “ mixing
of the races was againgt God's will.”? She noted in the medica records of the one white
woman arrested that she lived "with her boyfriend who is a Negro.'®*

While acivil suit in federa court chalenging the Charleston practice failed a the trid
levd, itis now on apped. However, the women who sued were successful in stopping the
arests. The Nationd Indtitutes of Heath found that research relating to the arrests violated
federal law regarding research on human subjects; and the hospital agreed to stop fadilitaing
the arrest of patientsin a settlement agreement with the Office of Civil Rights which and
been investigating it for race discrimination violations®

Asfor other legd chalenges, courtsin twenty-four Sates have held that
prosecutions of pregnant women are beyond the intent of the law, and in some cases

beyond federa condtitutiond limits on state power. Only one court, the South Carolina



Supreme Court, has upheld such prosecutions in a case called Whitner v. State.”® This

decison is now being chalenged in the federd courts.

Who arethese mothers?

Asareport from the Southern Regiona Project on Infant Mortality observed:
Newspaper reports in the 1980's sensationalized the use of crack cocaine
and created a new picture of the "typica" female addict; young, poor,
black, urban, on wefare, the mother of many children and addicted to
crack. Ininterviewing nearly 200 women for this study, a very different
picture of the "typicd" chemically dependent woman emerges. Sheis most
likely white, divorced or never married, age 31, ahigh school graduate, on
public assistance, the mother of two or three children, and addicted to
acohol and one other drug. It is clear from the women we interviewed that
substance abuse among women is not a problem confined to those who are
poor, black, or urban, but crosses racid, class, economic and geographic
boundaries.’

African American women, however have been disproportionately targeted for arrest and
punishment, not because they use more drugs or are worse mothers, but because, as
Dorothy Roberts explains "[t]hey are the least likely to obtain adequate prenatd care, the
most vulnerable to government monitoring, and the least able to conform to the white
middle- class standard of motherhood. They are therefore the primary targets of
government control "%

Beyond the stock images and prejudicia stereotypes, the media has given
the public little opportunity to meet or get to know the mothers. If we never learn who they
areitisinevitable that their drug use will seem inexplicably sdlfish and irresponsible. Y, if
we could meet them and learn their history, we might be able to begin to understand them
and the problems that need to be addressed.

Let me give an example. In the popular televison show, NYPD Blue we get to
know the irascible Detective Sipowicz. While he is neither handsome nor charming we

cometo care for him. We learn that he is an acoholic who is able to stop drinking and



improve his life. When he has amassive regpse and behaves outrageoudy, effectively
abandoning his new wife and their newborn son, committing crimes of violence and
countless violations of his respongbilities as a police officer, we nevertheless want to forgive
him and give him ancther chance.

We are able to sympathize, at least in part because we have been given the
information about why he has rdlapsed. Hisfirst son, whom he has finaly reconnected with,
is murdered, and Sipowicz, who can't handle it emotionaly, turns back to the numbing,
relief-giving effects of acohal.

Sipowicz, in the end, is supported by his police colleagues who cover up for him
and give him another chance. By contrast, when the same program did an episode involving
a heroin addicted pregnant woman, whose drug- habit leads her two older sonsto alife of
crime, we never get to know why she has turned to drugs. We do not know as we did with
Sipowicz what could have driven her to this behavior. The viewer can only assume that her
drug useis purely sdifish, semming from a thoughtless hedonism. Thus, sheis not entitled to
understanding, sympathy, or the many second chances Sipowicz's character routingly gets.

But like Sipowicz, pregnant women who use drugs aso have histories and complex
lives that affect their behavior and their chances of recovery. We know that substance
abuse in pregnancy is highly corrdated with a history of violent sexud abuse® In one study
70 percent of the pregnant addicted women were found to bein violent battering
relationships. A hugdy disproportionate number, compared to a control group, were raped
as children. Drugs appear to be used as a means to numb the pain of aviolent childhood
and adult life. Like Vietnam veterans who sdf medicated with drugs for their pogt-traumatic
stress disorders, at least Some pregnant women aso use drugs to numb the pain of violent
and traumatic life experiences®

Arether difficult childhoods or their experiences with violence an excuse for drug
use? No. But theinformation beginsto provide some idea of root causes that might need

to be taken into consideration when trying to imagine the appropriate societd reaction. Will
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the threet of jail remove the trauma and pain that in many instances prompted the drug use
and gtands in the way of recovery? It isnot that awoman who uses drugsis not
responsible, but rather that we have to hold her responsible in a context that takes into
account the obstacles, internal and externd, that stand in the way of recovery.

Let me give afew examples. In the Jennifer Johnson Case, judge Eaton, who
initidly found Johnson guilty of ddlivery of drugsto aminor and sentenced her to eighteen
years of probation and court supervison if she ever became pregnant again, said the
following a her sentencing: “ The choice to use or not to use cocaineisjust that — a
choice.® Thejudge ignored, as most people do, the physiologicaly addictive nature of
cocaine. Despite the medicd evidence as well as long-standing Supreme Court decisions
recognizing that addiction is a chronic disease, marked by numerous relapses on the road to
recovery, judges and the public continue to tregt it as valitiond behavior that issmply a
meatter of will-power.

Because addiction has both physiologica and psychologica components, achieving
tota abgtinence or even successfully reducing the harms associated with drug useis difficult
to overcome without help. Indeed the judge viewed Ms. Johnson’s drug use adone as
punishable under the law, despite the fact that the United States Supreme Court has
recognized that addiction is a diseases and that to punish someone for being an addict
violates the Condtitution’s prohibition on cruel and unusua punishment.®* Perhaps,
however, the judge in the Jennifer Johnson case assumed that treatment was available for
this disease. Unfortunatdly, then and now, pregnant women are routinely turned away from
drug trestment programs. When Britta Smith, awoman in the gate of Virginia, discovered
that she was pregnant, she looked in the yellow pages for adrug trestment programs that
could help her with her cocaine problem. She was told none took women who depended
on Medicaid for payment. Instead of being able to get the treatment she wanted, she was

arested on charges of child abuse.®
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All pregnant women, not just poor ones are routingly denied access to the limited
drug treatment that exists in this country. In alandmark study in 1990, Dr. Wendy Chavkin
surveyed drug trestment programsin New Y ork City. She found that 54 percent flat out
refused to take pregnant women.>* Sixty-seven percent refused to take women who relied
on Medicaid for payment and 84 percent refused to take pregnant crack addicted pregnant
women.

One hogpitd in New Y ork was sued for excluding women from drug treatment.
The program argued that its excluson of dl women was judtified and no different from its
medica judgment to exclude al psychotics®™ While New Y ork State courts found that
such exclusion violated state law, this did automaticaly increase needed services. During
the Dinkins' administration, however, new programs for women and children that proved
cost effective and successful were crested. When Mayor Guilliani took office, however, he
promptly shut down the new programs.* Nationally, most of the new programs that have
been developed for pregnant women and mothers are funded only as demondration
projects and primarily with federd dollars. Funding is unlikely to be renewed in the coming
years.
Most of the exigting programs, as numerous studies have shown, are not designed to meset
the needs of women.*” They are based on studies about male drug users and many rely on
an extremely confrontational modd that does not work for women, whose profiles generaly
indude guilt and extremdy low sdf-esteem. Furthermore, mae-oriented programs do not
take into account women's child care and family responsibilities. Many people, however,
like Judge Eaton, think women should be punished for failing to get norexistent treatment.
Others disguise punitive policies of arrest asfair punishment for women who unreasonably
refuse offers of voluntary trestment, when in fact, the “offer” is coerced under the threet of
arrest and the treatment itself often ingppropriate or inadequate to help the women.

Other barriers also exist. Judge Eaton ruled that “the defendant aso made achoice

to become pregnant and to alow those pregnancies to come to term.”  The prosecutor
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argued that “[w]hen she ddlivered that baby she broke the law.” By saying this, the judge
makes clear that it was having a child that was againgt the law. If Ms. Johnson had had an
abortion she would not have been arrested — even for possessing drugs®® But, this
gatement not only reved's awillingness to punish certain women for becoming mothers, it
dso reflects ahost of widdly held beliefs and assumptions about access to reproductive
hedth services for women.

For example, implicit in this statement is the assumption that Ms. Johnson had sex
and became pregnant voluntarily. Given the pervasiveness of rapein our society, assuming
voluntary sexud relations may not be judtified. Perhaps, though, the judge, like many
others, amply thought that addicts have no business becoming pregnant in thefirst place. A
South Caralinajudge put it bluntly: "I'm sick and tired of these grls having these bastard
babies on crack cocaine” Apparently concerned by his candor, he later explained: "They
say you're not supposed to call them that but that's what they are. . .when | was alittle boy,
that's what they called them."®

On cdl-inradio talk shows someone inevitably asks why these mothers can't just be
derilized or injected with Depo Prevera until they can overcome their drug problems and,
whilethey are @ it, their low socio economic status. The consistency of this view should not
be surprising given our country's history of eugenics and Sterilization abuse. Indeed, the
U.S. Supreme Court has declared sterilization of men uncongtitutiond, but has never
overturned its decison upholding the Sterilization of women perceived to be athreat to
society.

The suggestion of gerilization, however, is particularly atractive if thereisno
explanation about why a pregnant woman with a drug problem would want to become
pregnant or to have a child in the firgt place. But drug-using pregnant women become
pregnant and carry to term for the same range of reasons al women do. Because
contraception failed. Because they fel in love again and hoped this time they could make

their family work. Because they are "pro-life’ and would never have an abortion. Because
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when they found out the beloved father of the baby was redly dready married, they thought
it wastoo late to get alegd abortion. Because they do not know what their options might
be. Because they have been abused and battered for so long they no longer believe they
can redly control any aspect of ther livesincluding their reproductive lives. Because they
wanted achild. Because their neighbors and friends, despite their drug use, had hedlthy
babies and they believed their's would be hedlthy too.

Threat of Serilization is just another punitive response that denies the humanity of
the women themsdlves. Although Judge Eaton did not propose sterilization as part of the
sentence he imposed on Ms. Johnson, as some judgesin related cases have,* he
undoubtedly assumed that Ms. Johnson could decide, once pregnant, whether or not to
continue that pregnancy to term. Since 1976, however, the United States government has
refused to pay for poor women's abortions and few states have picked up the costs.* In
Florida, like mogt other Sates, the “choice’” Judge Eaton spoke of does not exist for low-
income women.

It was in FHorida, after al, where Dr. Gunn was hunted down and murdered for
providing abortions to those women who could afford them. It was also where Kawana
Ashley, another woman from Horida discovered she was pregnant with an unwanted
pregnancy. Ms. Ashley was dready raising a child as a sngle parent and felt she could not
responsibly have another one. Her boyfriend promised to help pay for the abortion. After
waiting and waiting until weeks had passed, she redlized he was not going to help her. She
went to a clinic where she found out that she was aready in her second trimester of her
pregnancy. The abortion was prohibitively expensve and neither the date nor the clinic
would provide one for free. Ms. Ashley, in an act of desperation, took a gun and shot
hersdf in the somach. She survived. The fetus, weighing two pounds, two ounces was
delivered by cesarean section with awound to itswridt. 1t lived briefly but did not survive.

Ms. Ashley was charged with murder.*® Even assuming that Ms. Johnson'’s religious and
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ethica bdief’s would have alowed her to end her pregnancy, she, like Kawana Ashley,
would have found that her "choices" were much more limited than Judge Eaton assumed.
Lack of accessto abortion servicesis only one of the many barriersthat exist for a
drug-addicted pregnant woman who attempts to make responsible “choices” There are
many other barriers that make it extremely difficult for pregnant women on drugs to get the
kind of help and support they need. Accessto services for drug-addicted women who are
physicaly abused isaso limited. For example, many battered women's shelters are set up
to ded with women who have experienced violence, but are not equipped to support a
woman who has become addicted to drugs as away to numb the pain of the abuse.*
Other barriersinclude lack of housing, employment, and accessto prenatd care. As one of

the few news stories to discuss these woman's dilemmas explained:

Soon after she learned she was pregnant, [Kimberly] Hardy [who was
eventually prosecuted for ddivery of drugsto aminor] convinced she had to
get away from her crowd of crack users aswel as her crumbling
relationship with her [boyfriend] Ronad, took the kids home to Mississippi
for the duration of her pregnancy. But by moving, she lost her welfare
benefits, including Medicaid. Unable to pay for clinic vidts, she had to go
without prenatal care.®®

And what about the men in their lives? Their contribution to the problem,
physiologicaly and socidly, areignored or ddiberately erased. Rardly in the mediado we
know what has happened to the potentid fathers. Their drug use, abandonment, and
battering somehow miraculoudy disgppear from view.

Nevertheess, men often do play asgnificant role. For example, in Cdifornia
Pamela Rae Stewart was arrested after her newborn died. One of her aleged crimes
contributing to the child's ultimate demise was having sex with her husband on the morning
of the day of the delivery. Her husband, with whom she had had intercourse, however was
never arrested for fetal abuse. Indeed, the prosecutor's court papers argued that Ms.
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Stewart had "subjected hersdf to the rigors of intercourse” thereby totaly nullifying the
man'sinvolvement or culpability.*°

Prosecutors in South Carolina aso manage to ignore the mae cul pability, even
when it is the father who is supplying the pregnant woman with the cocaine or other
potentialy harmful substances. Many women arrested in this state were not identified as
substance addicted until after they had given birth, apoint a which their drug use could not
even arguably have abiologica impact on the baby. Prosecutors argued that arrest was il
justified because evidence of the woman's drug use during pregnancy is predictive of an
inability to parent effectively. But fathersidentified as drug users are not autometically
presumed to be incapable of parenting. Indeed, when aman who happens to be afather is
arrested for drunk driving, a crime that entails a serious lack of judgment and the use of a
drug, heis not automaticaly presumed to be incapable of parenting and reported to the
child welfare authorities. Prosecutor’ s neverthelessrely on biologica differences between
mothers and fathers. Arguing that a man's drug use could not have hurt the developing baby
inthefirg place. However, studiesindicate that mae drug use can affect birth outcome:
Studies on mae dcohol use have demongtrated a relationship between mae drinking and
low birth weight in their children and a study of cocaine and men suggests that mae drug use
can aso affect birth outcome.”’

We continue to live in a society with double standards and extremdly different
expectations for men and women. Drug use by men is il glorified, while drug use by
women is shameful, and by pregnant women acrime. This could not have been better
demonstrated than by arecent advertisng campaign by Absolute vodka. On Father's day,
asapromotiona gimmick, Absolute sent 250,000 free ties with copies of the New York
Times Sunday edition. Scores of little sperm in the shape of Absolut vodka bottles swvim
happily on the ti€'s blue background. So while many call for arrest when a pregnant
woman uses drugs or acohal, fathers who drink are celebrated and, in effect, urged to "tie

oneon."
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Of course, none of these arguments are made to suggest that women are not
responsible for their actions or that they are unable to make any choices that reflect free will.
Rather, it isto say that popular expectations of what acting responsibly looks like and
notions of "choice’ have to be modified by an understanding of addiction as a chronic
relgpsing disease, of the degree to which our country has abandoned programs for poor
women and children, and of the time, strength and courage it takes for a drug addicted
woman to confront her history of drug use, violence, and abandonment. Compassion and
dgnificantly more access to coordinated and appropriate services will not guarantee that al
of our mothers and children are hedlthy. But medica experts and both children’s and
women's rights advocates agree that such an approach is far more likely to improve hedth
than are punishment and blame.

Some people argue, however, that a woman who "chooses' to become pregnant,
and does not end that pregnancy should be held legally accountable for her actions. Much
of the problem with this argument has aready been addressed above. How do we know
that a woman chose to become pregnant? Or that she could have ended her pregnancy?
Even assuming thet at least some women's choices are completely free, totaly conscious,
and completely funded, the consequences of such a standard of accountability would result
inalevd of sate survelllance and scrutiny of women's livesthat is not only dangerous but
aso completely unprecedented under our system of law. Asthe Illinois Supreme Court
explained in rgecting the argument thet a child should be able to sue its mother for injuries

caused by her behavior during pregnancy:

It isthe firmly held belief of some that awoman should subordinate her
right to control her life when she decides to become pregnant or does
become pregnart. Anything which might possibly harm the developing fetus
should be prohibited and dl things which might positively affect the
developing fetus should be mandated under pendty of law, beit crimind or
civil. Since anything which a pregnant woman does or does not do may
have an impact, either pogitive or negative, on her developing fetus, any act
or omission on her part could render her liable to her subsequently born
child. While such aview is consstent with the recognition of afetus having
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rights which are superior to those of its mother, such is not and cannot be
the law of this sate.

A legd right of afetusto begin life with a sound mind and body
assertable againgt a mother would make a pregnant woman the guarantor of
the mind and body of her child at birth. A legd duty to guarantee the menta
and physica hedth of another has never before been recognized in law.
Any action which negatively impacted on feta development would be a
breach of the pregnant woman's duty to her developing fetus, Mother and
child would be legd adversaries from the moment of conception until birth,

If alegdly cognizable duty on the part of mothers were recognized, then
ajudicidly defined sandard of conduct would have to be met. It must be
asked, by what judicidly defined standard would a mother have her every
act or omission while pregnant subjected to sate scrutiny? By what
objective standard should a jury be guided in determining whether a
pregnant woman did al that was necessary in order not to breach alega
duty to not interfere with her fetus separate and independent right to be
born whole? In what way would prgudicid and stereotypicd beliefs about
the reproductive abilities of women be kept from interfering with ajury’s
determination of whether a particular woman was negligent at any point

during her pregnancy?
Asthe court recognized, to hold women legdly accountable would depend on the
"legd fiction" thet the fetus is "a separate person with rights hogtile and assertable againgt its

mother." Asthe court explained:
The rdationship between a pregnant woman and her fetusis unlike the
relationship between any other plaintiff and defendant. No other plaintiff
depends exclusvely on any other defendant for everything necessary for life
itself. No other defendant must go through biologica changes of the most
profound type possible at the risk of her own life, in order to bring forth an
adversary into theworld. It is after dl, the whole life of the pregnant
woman which impacts on the development of the fetus. As opposed to the
third-party defendant, it is the mother's every waking and degping moment
which for better or worse shapes the prenatal environment which formsthe
world for the developing fetus. That thisis so is not a pregnant woman's
fault: itisafact of life

The court concluded that it could not treat women as strangers to their own bodies,

recognizing that "[j]judicid scrutiny into the day-to-day lives of pregnant women would
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involve an unprecedented intruson into the privacy and autonomy of the citizens™ of its

state.*®

But What About the Fetus?

Many, however, fed that protection of women's privacy and autonomy ignores the
rights of the fetus. This argument has been borrowed from the rhetoric and legd grounds
devel oped by the anti- abortion movement in its effortsto gain legd recognition of fetal
personhood and to outlaw abortion. Prosecutors trying women for their behavior during
pregnancy borrow wholesae from the anti-choice legd augments on behdf of the fetus.

These prosecutors assart that by promoting fetad rights and the view that a
mother's drug use is the same as child abuse, they are somehow protecting fetuses and
children. But just the oppositeistrue. Asevery leading hedth group has pointed out,
threstening punishment of pregnant addicts will accomplish only one thing —deterring women
from hedlth care, including prenata care, that can amndiorate problems of substance abuse
even if awoman can't stop her drug use atogether.* 1t will aso deter women from what
little drug-treastment is avallable. In fact, Snce the highly publicized Whitner decision, some
drug treatment programs in South Carolina saw a drop of over 80 percent in the number of
pregnant women seeking drug trestment.®  Punishment could have even more far-reaching
deterrent effects It might deter pregnant women from seeking the food they need during
pregnancy. While low-income women can use the federd Women, Infant and Child (WIC)
program that provides nutritional supplements to pregnant women, such programs are
required to determine if awoman isusing drugs. Public health workers including those
employed by the WIC program are mandatory child abuse reporters under the South
Cardlinalaw. Asaresult, apregnant woman using drugs in South Carolina might not even
be able to get the food she needs without the risk of arrest.

The effect of tregting a pregnant drug user as a child abuser will not help fetuses or
children. 1t will, however, further an agendato undermine women'srights. Few people
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redlize that women are not yet recognized as full persons under the law: In aseries of cases,
the United States Supreme Court has recognized that the Congtitution provides women with
protection againgt certain forms of discrimination on the basis of sex. This protection,
however, gpplies only in certain areas such as employment and education, and then only to
alimited extent.>* Significantly, the Supreme Court has held that the Constitution itsdlf does
not provide protection to women in many aress involving pregnancy and abortion.®*  For
example, the Court found that it was not a condtitutiond violation to provide mae date
employees with hedth benefits for al of their hedth problems but to exclude coverage for
women with health problems associated with pregnancy. The Supreme Court held that this
was discrimination between pregnant persons and nonpregnant persons, not discrimination
between men and women. The Court views awoman’s capacity for pregnancy as
something that makes her different from men, and extends condtitutiond protection against
employment discrimination only where women are amilarly Situated to, or in fact, exactly
like men. Aslong as the Supreme Court continues to hold that discrimination against
pregnant women is not sex discrimination, women will not be equal under the law.>

The problem with treeting the fetus as a person is that women will not smply
continue to be less than equal, they will become nonpersons under the law. No matter how
much value we place on afetus s potentid life, it is ill ingde the woman'sbody. To
pretend that the pregnant woman is separate is to reduce her to nothing more than, as one
radio talk show host asserted, a"delivery system” for drugsto the fetus.

It isonly by treating the pregnant woman as a stranger to her own body that people
can compare her drug use to a parent who feeds cocaine to her two year old child. It
alows people to ignore the pregnant woman's menta and physical state and the
physologica addiction that compels her to take drugs. As many authors have noted,
pregnant women do not become pregnant and turn to drugs, but are aready addicted when
they become pregnant.>*
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Nevertheess, some argue that the drug-addicted pregnant woman should be
treated asif her drug use isthe same as child abuse and at |east one state supreme court has
gpparently accepted that view. The Supreme of South Caroling, digtinguishing itsdf from
courts in twenty-four other states, has declared that at least insde the borders of South
Carolinaaviable fetusis a person and a pregnant woman who endangers its heglth can be
found guilty of child abuse>

The South Carolina court could not fathom the difference between a stranger who
attacks a pregnant woman and the woman hersdf. The court argued if the fetusis not
treated as a child under the law, then, “there would be no basis for prosecuting a mother
who kills her viable fetus by stabbing it, by shooting it, or by other such means, yet athird
party could be prosecuted for the very same acts.”

But in order for amother to "stab" or "shoot" the unborn child, she must first cut
through her own flesh, rip apart her own body. Her actions thus have vasily different
physiologicd and psychologica implications then those of athird party who commits
violence, not againgt his own body, but againgt that of another person.

Moreover, a parent addicted to drugs can avoid child abuse charges by providing for
her child's needs and by ensuring that the child does not take drugs him or herself. Because
the fetus is ingde the woman's body, a drug-addicted pregnant woman may beacrimina
no matter what she does. Thisis especidly clear for awoman who is pregnant and
addicted to heroin. If she stops using heroin, the ensuing effects of withdrawa could cause
feta death, in which case she would be guilty of murder. If she seeks alate-term abortion
she could be arrested for having an illegd abortion or committing murder. Alterndively, if
she continues her pregnancy and gives life to a child despite her addiction problem, she
could gotojail for ten years as a child abuser. Because the fetusisin her body, every

option available to her isacrime.
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If the fetus is a person, there are no limits on the state's power to police and punish
pregnant women and on the power of husbands and putative fathers and even complete
grangersto interfere with women's freedom.

Pregnant women could be prosecuted for drinking alcohal. It has aready
happened. Pregnant women could be prosecuted for failing to get sufficient bed rest or
endangering the fetus by having sexud intercourse late in pregnancy. Remember, that too
has aready happened. Self-gppointed guardians for the fetus could seek to prevent a
pregnant woman with cancer from having chemotherapy that might endanger the fetus. It
has aready happened. Courts could order pregnant women to undergo cesarean sections
for the benefit of the life of the fetus, even when such surgery could cause the woman herself
to die. Unfortunately, this has aready happened aswell.*

In 1987 Angela Carder, who was gpproximately twenty-five weeks pregnant,
found out that she had atumor the Sze of afootbal in her lungs. At thirteen she had been
diagnosed with arare form of bone cancer. She defied predictions of her death and lived
despite chemothergpy and the remova of an entire leg and haf her pelvis. Eventudly she
married and became pregnant.

When she realized she was having a recurrence of the cancer she made clear to her
doctors and family that above dl she wanted to live. Her family fdt the same way and her
doctors did not believe they could do anything to save the pregnancy. A neonatologist at
the hospital, however, decided that the fetus ought to be rescued from Angela's body. The
doctor went to the hospitad's lawyers, who in turn called a judge to decide what should be
donein terms of the fetus.

A lawyer was appointed for the fetus, and she, dong with another lawyer who
gppeared on behdf of the fetus, argued that what Angela wanted did not matter since the
fetus had aright to life. Angdlas doctors testified that the cesarean section could kill her

and that none of them were willing to perform the surgery.
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In the end the cesarean was ordered and performed. . The decison rested entirely
on the view that the fetus had aright to life. The fetus was so premature that it lived only for
afew hours. Angdadied two days later, with the cesarean section listed as a contributing
factor in her desth.

Although the order was eventualy overturned, Angela' s caseis but one of many
examples of distorted and inhumane health care resulting from the creetion of feta rights. A
husband has sought a court order for vigtation of his"child” to keep his estranged pregnant
wife from leaving town. Juvenile courts have taken custody of the drug-exposed fetus and
ordered "it" into drug treatment. In Colorado, Sate officias terminated a woman's parental
rights to a child before it was even born, arguing that she was an "unfit pregnant” woman.
Furthermore, in South Caroling, despite officid clams that the purpose of prosecution is not
to punish women who seek help and take care of their children, one woman, who had been
able to stop using drugs, and who was working and home raisng her three young, hedthy
children, was forced to serve afive-year jail sentence for child abuse based on a postive
cocaine test a the birth of her son.

The possibilities for denying women's freedom are not the fantasies of lawyers
engaged in dippery dope arguments, but rather current trends in the ever increasing effort to
win legd recognition of the fetus and to undermine and ultimately abolish women's rights.

Conclusion

The truth isthat we do not have to pit the woman againg the fetus to promote
hedlthy pregnancies or to vauelife. Infact, creating feta personhood hurts both women
and the possihilities for hedthier pregnancies. We could treat addiction for what it is, a
hedlth problem. We could fund programs designed to meet women’ s needs not only during
pregnancy, but throughout their lives because we vaue women as whole persons. We
could respect peopl€e' s different vaues regarding fetuses without creeting the legd fiction
that fetuses are separate persons. We could commit to ending poverty, the greatest threet
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to children's hedlth. We could atempt to develop a sane drug policy and ensure that hedlth
care and reproductive freedom are redities for al people.

Most people think these god's are too unredlitic to fight for. But isit exactly
because we have given up these gods that there is now so much room for arguments for

punishment, and the protection not of life or hedth in genera but only of fetd life done.
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